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JURISDICTIONAL STATEMENT 

Plaintiffs filed this damages action against the United States and 

various federal officials, asserting claims under the Federal Tort Claims 

Act, the Alien Tort Statute, and the U.S. Constitution.  Supp. R. 51-67, 

170-86, 219-36.1  Plaintiffs invoked the district court’s jurisdiction 

under 28 U.S.C. § 1331, § 1346(b), §§ 2671-2680, and § 1350.  R. 501-02; 

Supp. R. 305.  On August 15, 2011, the district court dismissed the 

claims against the United States with prejudice.  R. 593.  It also severed 

the claims against the individual defendants and allowed those claims 

to proceed separately.  R. 571.  Plaintiffs filed a timely notice of appeal 

of the final judgment dismissing the claims against the United States 

on August 25, 2011.  R. 596. 

1 These consolidated appeals involve claims that proceeded 
principally under two district court docket numbers.  The first docket 
number, 3:11-CV-00027 (W.D. Tex.), involved Federal Tort Claims Act 
and Alien Tort Statute claims against the United States.  We refer to 
the record in that case as “R.”  This appeal also involves constitutional 
damages claims brought against federal officials in their personal 
capacities under Bivens v. Six Unknown Named Agents of Federal 
Bureau of Narcotics, 403 U.S. 388 (1971).  The Bivens claims were 
severed from the claims against the United States, and proceeded 
separately in district court under docket number 3:11-CV-00331 (W.D. 
Tex.).  We refer to the record from that docket as “Supp. R.” 

1 

 

                                           



 

On February 17, 2012, the district court dismissed the Bivens 

claims against defendant Jesus Mesa, Jr.  Supp. R. 525.  On February 

29, 2012, the district court entered summary judgment on the Bivens 

claims in favor of defendants Ramiro Cordero and Victor Manjarrez, Jr.  

Supp. R. 540.  The district court also on February 29, 2012, entered 

another final judgment dismissing all claims against all defendants.  

Supp. R. 541.  Plaintiffs filed timely notices of appeal on February 29, 

2012, and on April 5, 2012.  Supp. R. 526.2  This Court has appellate 

jurisdiction over all three appeals under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

Plaintiffs in this action seek damages from a U.S. Border Patrol 

agent, and from the United States, for the shooting of a Mexican 

national who was standing in Mexico when he was shot by the agent 

who was standing in the United States.  The issues are: 

2 The second notice of appeal appears at tab 6 of plaintiffs’ record 
excerpts, but does not appear to be in the Supplemental Record. 
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1. Whether it is clearly established that an alien in the territory of 

a foreign sovereign enjoys the protections of the Fourth or Fifth 

Amendments. 

2.  Even assuming a clearly established right existed, whether 

special factors counsel hesitation before inferring a Bivens cause of 

action in the context of a claim of injury suffered abroad from an 

international cross-border shooting incident. 

3. Whether the Federal Tort Claims Act’s judgment bar, 28 U.S.C. 

§ 2676, precludes plaintiffs’ Bivens claims based on the district court’s 

final, unchallenged judgment dismissing the Federal Tort Claims Act 

claims against the United States. 

4. Whether the Alien Tort Statute, 28 U.S.C. § 1350, which creates 

“jurisdiction” over alleged “violation[s] of the law of nations or a treaty,” 

imposes liability on the United States. 

STATEMENT OF THE CASE 

I. Nature Of The Case 

Plaintiffs Jesus C. Hernández and María Guadalupe Güereca 

Bentacour seek money damages against the United States and various 
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United States officials for the death of their son, Sergio Adrián 

Hernández Güereca, whom this brief refers to as “Hernández,” in 

Mexico.  Plaintiffs allege that Hernández was shot and killed while in 

Mexico by a U.S. Border Patrol Agent who was standing across the 

border in the United States. 

Plaintiffs filed this damages action against the United States, 

unknown federal employees, various federal agencies, and the Border 

Patrol Agent, now identified as Jesus Mesa, Jr.  Plaintiffs’ original 

complaint, amended complaint, and second amended complaint alleged 

that the defendants are liable under the Federal Tort Claims Act, the 

Alien Tort Statute, and the U.S. Constitution.  Supp. R. 51-67, 170-86, 

219-36. 

Pursuant to the Westfall Act, 28 U.S.C. § 2679, the district court 

substituted the United States as defendant on the Federal Tort Claims 

Act, common-law tort, and Alien Tort Statute claims and thereafter 

dismissed all of the claims against the United States with prejudice. R. 

558-68.  The court severed the claims against the United States from 

the remaining claims against Agent Mesa and unknown federal 
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officials, and entered final judgment on the claims against the United 

States. R. 593 (final judgment in No. 3:11-CV-00027 (W.D. Tex.)). 

With regard to the remaining claims, which proceeded under a 

separate district court docket number, No. 3:11-CV-00331 (W.D. Tex.), 

plaintiffs filed a fourth complaint.  Supp. R. 302 (Third Amended 

Complaint).  This complaint asserted Bivens damages claims alleging 

violations of Hernández’s constitutional rights against Agent Mesa and 

several named alleged supervisors, including defendants Ramiro 

Cordero and Victor Manjarrez, Jr.  Supp. R. 309-12.  The district court 

granted Agent Mesa’s motion to dismiss the Bivens claim against him.  

Supp. R. 525.  The district court then granted summary judgment to the 

supervisory defendants, Supp. R. 539-40, and entered final judgment in 

favor of all defendants, Supp. R. 541. 

Plaintiffs noticed an appeal from the district court’s judgment in 

No. 3:11-CV-00027 dismissing the claims against the United States, 

R. 596-97, which was docketed in this Court as No. 11-50792.  Plaintiffs 

also noticed an appeal from the district court’s judgment in No. 3:11- 

CV-00331 dismissing the Bivens claim against Agent Mesa, Supp. R. 
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526, which was docketed in this Court as No. 12-50217.  Finally, 

plaintiffs noticed an appeal from the district court’s final judgment in 

No. 3:11-CV-00331 dismissing the Bivens claims against supervisory 

defendants Cordero and Manjarrez, see supra p. 2 n.2, which was 

docketed in this Court as No. 12-50301. 

After briefing completed in No. 11-50792 on the claims against the 

United States, this Court consolidated all three appeals and directed 

the parties to address the Bivens claims against Mesa and the 

supervisory defendants in a single round of briefing.  The consolidated 

appeals were argued before a panel of this Court on April 2, 2013.  

On June 30, 2014, a divided panel affirmed in part, and reversed 

in part.  Hernandez v. United States, 757 F.3d 249, vacated on reh’g en 

banc, 771 F.3d 818 (5th Cir. 2014).  The panel majority affirmed the 

dismissal of the Federal Tort Claims Act and Alien Tort Statute claims 

against the United States.  Id. 257-59.  It also affirmed the dismissal of 

the Bivens claims against the supervisory defendants.  Id. at 280. 

The panel majority, however, reversed the district court’s 

dismissal of the Bivens claim against Mesa, holding that plaintiffs had 
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stated a claim that Mesa violated Hernández’s clearly established 

constitutional rights when he allegedly shot Hernández.  757 F.3d at 

268-72, 277-80. 

This Court granted rehearing en banc on November 5, 2014, and 

ordered the parties to file en banc briefs.  The only claims plaintiffs are 

still pursuing are the Bivens claim against Mesa and the Alien Tort 

Statute claim against the United States.  Pls.’ Supp. En Banc Br. 1 n.1, 

7. 

II. Statement Of Facts 

A.  The complaint alleges that, on June 7, 2010, fifteen-year-old 

Sergio Adrián Hernández Güereca, a Mexican national, was playing 

with a group of friends in the cement culvert that separates the United 

States from Mexico near an international port-of-entry that links El 

Paso, Texas, with Ciudad Juarez, Mexico.  Supp. R. 307.  Hernández 

and the others with him, plaintiffs allege, were playing a game that 

involved touching the barbed-wire fence on the U.S. side of the border, 

and then running back down the incline of the culvert into Mexico.  Id.  
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U.S. Border Patrol Agent Jesus Mesa, Jr. arrived on the scene and 

detained one of Hernández’s friends on the U.S. side of the border.  

Supp. R. 307.  Still standing in U.S. territory, Mesa then shot and killed 

Hernández, who had since retreated down the culvert back into Mexico.  

Id.  The complaint notes that an FBI statement issued after the 

shooting explained that Agent Mesa had used force because Hernández 

and the others with him were throwing rocks at Mesa and had refused 

verbal commands to stop.  Supp. R. 308. 

The FBI, the Department of Homeland Security, and attorneys 

from the U.S. Department of Justice conducted a criminal investigation 

into the matter, but the Department of Justice declined to bring any 

charges.  Press Release, Dep’t of Justice, Federal Officials Close 

Investigation into Death of Sergio Adrián Hernández Güereca (Apr. 27, 

2012), available at: http://www.justice.gov/opa/pr/2012/April/12-crt-

553.html. 

B.  Plaintiffs are Sergio Adrián Hernández’s parents.  They sued 

the United States, Mesa, and unknown federal agents, alleging liability 

for the shooting under the Federal Tort Claims Act, the Alien Tort 
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Statute, and the U.S. Constitution.  Supp. R. 51-67, 170-86, 219-36.  

The district court dismissed the claims against the United States, 

because it concluded that Congress had not waived the sovereign 

immunity of the United States for those claims.  R. 570-71.  The district 

court severed the remaining claim against Agent Mesa.  R. 593.  

Plaintiffs appealed to this Court the judgment dismissing the claims 

against the United States. 

Meanwhile, in the severed district-court action, plaintiffs filed an 

amended complaint asserting Bivens claims under the Fourth and Fifth 

Amendments against Agent Mesa and several other federal officials 

who, plaintiffs alleged, were responsible for supervising Agent Mesa at 

the time of the shooting, including appellees Ramiro Cordero and Victor 

Manjarrez, Jr.  Supp. R. 309-12. 

The district court dismissed the claims against Agent Mesa and 

the other federal officers.  The court held Mesa entitled to qualified 

immunity because the Fourth and Fifth Amendments do not apply to 

Mexican nationals present in Mexico under the facts of this case.  Supp. 

R. 521-25.  The court also dismissed the claims against the other federal 
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officials for the additional reason that plaintiffs had failed to rebut the 

showing that none was responsible for supervising Agent Mesa at the 

time of the shooting.  Id. at 537-38.  Plaintiffs appealed both dismissals.  

Supp. R. 526.   

C.  After this Court consolidated the various appeals, they were 

argued together before a panel consisting of Judges Dennis, Prado, and 

DeMoss.  The panel, with Judge Prado writing for the majority, 

affirmed in part, reversed in part, and remanded. 

1.  The panel unanimously affirmed the district court’s decision to 

dismiss the claims against the United States because Congress had not 

waived sovereign immunity for those claims.  The panel held plaintiffs’ 

Federal Tort Claims Act claim barred by that statute’s foreign-country 

exception, which the Supreme Court held in Sosa v. Alvarez-Machain, 

542 U.S. 692 (2004), forecloses any “ ‘claim for injury or harm occurring 

in a foreign country.’ ”  757 F.3d at 258 (quoting Sosa, 542 U.S. at 704).  

As noted, plaintiffs are no longer challenging that holding.  The panel 

also ruled, in accordance with the holdings of every other court of 

appeals to have addressed the question, that the Alien Tort Statute “is 
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a jurisdictional statute only,” id. (citing Sosa, 542 U.S. at 713-14), and 

does not waive the sovereign immunity of the United States. 

The panel likewise unanimously affirmed the dismissal of the 

Bivens claims against the supervisory defendants.  The court held that 

plaintiffs had failed to rebut the showing that those officials were not 

Agent Mesa’s supervisors at the time of the shooting, and therefore 

could not be personally responsible for any constitutional violation that 

occurred when Mesa allegedly shot the decedent.  757 F.3d at 280.  

Again, plaintiffs are not challenging the correctness of that ruling. 

2.  A divided panel reversed the district court’s decision to dismiss 

the Bivens claim against Agent Mesa.  

a. The panel majority concluded that no “special factors” warrant 

hesitation before creating a Bivens action in this context.  757 F.3d at 

272-77.  The panel agreed that this case “present[ed] a new context.”  

Id. at 272.  The panel nonetheless recognized a Bivens action.  The 

panel thought it significant that plaintiffs lacked any alternative 

remedy.  Id. at 273-74.  It also found no indication that this lack of 

remedy was the result of Congress’s “deliberate choice.”  Id. at 274.  The 
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panel reasoned that the absence of relief under the Immigration and 

Nationality Act was irrelevant because “this is not an immigration 

case.”  Id.  The panel also concluded that “Mesa did not act in a military 

setting; nor did his actions implicate national security.”  Id. at 275.   

b.  On the underlying constitutional question, Judge Prado, 

writing for himself and Judge Dennis, concluded that Boumediene v. 

Bush, 553 U.S. 723 (2008), which held that the Suspension Clause 

applies to detainees held at the U.S. military base in Guantanamo Bay, 

Cuba, “indicate[s] that our inquiry involves the selective application of 

constitutional limitations abroad, requiring us to balance the potential 

of such application against countervailing government interests.”  757 

F.3d at 262.  The panel majority then adapted from Boumediene a 

three-factor test—which involved “the reach of the Suspension Clause” 

at Guantanamo, Boumediene, 553 U.S. at 766—to govern application of 

constitutional rights abroad generally, depending on: “(1) the 

citizenship and status of the claimant, (2) the nature of the location 

where the constitutional violation occurred, and (3) the practical 

obstacles inherent in enforcing the claimed right.”  757 F.3d at 262. 
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The panel unanimously concluded that Hernández lacked Fourth 

Amendment rights.  Writing only for himself (but joined by Judges 

DeMoss and Dennis in the result, see 757 F.3d at 280, 281-82), Judge 

Prado found controlling the Supreme Court’s decision in United States 

v. Verdugo-Urquidez, 494 U.S. 259 (1990), which held that the Fourth 

Amendment does not apply to aliens abroad who lack “sufficient, 

voluntary connections with the United States.”  757 F.3d at 266.  Judge 

Prado noted that the decedent here lacked such connections because he 

was an alien present abroad.  Id.  Judge Prado also observed that 

“practical considerations” counseled against application of the Fourth 

Amendment abroad here given the large number of border crossings on 

the United States-Mexico border, and the importance of the national 

interest in policing that border.  Id. at 266-67.3 

The panel majority, over Judge DeMoss’s dissent, concluded that 

plaintiffs’ “Fifth Amendment claim is not constrained by prior precedent 

3 Judge Dennis agreed that the Fourth Amendment did not apply, 
but reached that conclusion “out of concern for pragmatic and political 
questions rather than on a formal classification of the litigants 
involved.”  757 F.3d at 281 (concurring opinion). 
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on extraterritoriality, unlike their claim under the Fourth Amendment” 

because “the Fifth Amendment’s text does not limit the category of 

individuals entitled to protection.” 757 F.3d at 268.  The panel majority 

reached that conclusion based on the three-part test it adapted from 

Boumediene.  On the first “factor”—the decedent’s “citizenship and 

status,” id., the panel majority concluded that “while Hernández’s 

citizenship weighs against extraterritorial application, his status does 

not,” because Hernández was not an enemy alien or enemy combatant.  

Id. at 269. 

On the second factor, “the nature of the sites where the alleged 

violation occurred,” 757 F.3d at 269, the panel majority was unable to 

“say that the United States exercises no control” over the area of Mexico 

in which the decedent was killed.  Id.  “[T]his is not a case requiring 

constitutional application in a far-away location.”  Id. The panel 

majority also cited what it took to be “U.S. customs and border 

protection policies” that “expand U.S. control beyond the nation’s 

territorial borders.”  Id. at 270.  “[E]ven though the United States has 

no formal control or de facto sovereignty over the Mexican side of the 
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border,” the panel majority stated, “the heavy presence and regular 

activity of federal agents across a permanent border without any shared 

accountability weigh in favor of recognizing some constitutional reach.”  

Id.   

The panel majority finally addressed “practical concerns” with 

applying the Fifth Amendment to Mexico.  It believed that the 

difficulties with applying the Fourth Amendment to Mexico did “not 

carry the same weight in the Fifth Amendment context” because “the 

Fifth Amendment protects against arbitrary conduct that shocks the 

conscience.”  757 F.3d at 270-71. 

c.  The panel majority next concluded that the complaint stated a 

claim that Agent Mesa not only violated the Constitution, but also that 

he violated a clearly established right, and thus was not entitled to 

qualified immunity.  The panel dismissed as irrelevant any 

“uncertainty in the law surrounding the availability of constitutional 

rights abroad,” declaring that “qualified immunity does not shield 

conduct that is known to be unlawful merely because it is unclear that 

such unlawful conduct can be challenged.”  757 F.3d at 279.  The panel 
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majority thought the lack of clarity regarding the scope of the Fifth 

Amendment should not affect its conclusion that “[n]o reasonable officer 

would have understood Agent Mesa’s alleged conduct to be lawful.”  Id.   

e.  Judge DeMoss dissented in part.  He was “persuaded that the 

Fifth Amendment does not protect a non-citizen with no connections to 

the United States who suffered an injury in Mexico where the United 

States has no formal control or de facto sovereignty.”  757 F.3d at 281.  

Judge DeMoss rejected the panel majority’s proposition “that occasional 

exercises of ‘hard power across the border,’ . . . and practices such as 

‘ “preinspection” examination and inspection of passengers,’” which is 

conducted at foreign airports, “have somehow transformed a portion of 

northern Mexico into anything resembling the Naval Station at 

Guantanamo Bay.”  Id.   

The panel did not address our argument that the judgment bar of 

the Federal Tort Claims Act precluded plaintiffs’ Bivens action. 

3.  On November 5, 2014, this Court granted rehearing en banc, 

causing the panel opinion to be vacated, and ordered supplemental en 

banc briefs to be filed. 
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SUMMARY OF ARGUMENT 

The panel majority correctly affirmed the dismissal of most of the 

claims in this case.  The panel majority erred, however, in concluding 

that the claims against U.S. Border Patrol Agent Mesa individually 

could go forward.  Although Agent Mesa is separately represented, the 

United States urged that en banc review is appropriate because this 

ruling departed from Supreme Court precedent, created a conflict in the 

circuits, and threatens serious practical consequences.  We respectfully 

submit the district court’s judgment should be affirmed in full.4  

I. The Bivens defendants are entitled to qualified immunity 

because the alleged conduct violated no clearly established 

constitutional rights. 

4  Plaintiffs have abandoned any claim that defendants Cordero 
and Manjarrez, are liable under Bivens for failing to supervise Agent 
Mesa properly.  Pls.’ Supp. En Banc Br. 1 n.1, 7.  As the panel 
unanimously concluded, neither Cordero nor Manjarrez had “any 
personal involvement in the alleged constitutional violation.”  757 F.3d 
at 280.  The judgment of dismissal of the claims against Cordero and 
Manjarrez therefore should be affirmed regardless of how the Court 
resolves the remaining issues in the case.  Plaintiffs also are no longer 
pursuing their claim directly under the Federal Tort Claims Act against 
the United States. 
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The Supreme Court has established that aliens abroad with no 

substantial connections to the United States do not have Fourth or 

Fifth Amendment constitutional rights.  See Zadvydas v. Davis, 533 

U.S. 678, 693 (2001); United States v. Verdugo-Urquidez, 494 U.S. 259, 

269 (1990).  Plaintiffs do not contend that the decedent, a Mexican 

national who was in sovereign Mexican territory at the time of the 

shooting incident, had such connections. 

Plaintiffs are wrong to suggest that Boumediene v. Bush, 553 U.S. 

723 (2008), altered or overruled the “substantial connections” test 

applied by the Supreme Court in Verdugo-Urquidez.  Boumediene, and 

the three-factor test established and applied in that case, concerned 

“the reach of the Suspension Clause,” 553 U.S. at 766, and the unique 

setting of Guantanamo Bay, which are not at issue here.  Contrary to 

plaintiffs’ contentions, Boumediene’s observation that “questions of 

extraterritoriality turn on objective factors and practical concerns, not 

formalism,” id. at 764, is fully consistent with Verdugo-Urquidez.  See 

494 U.S. at 277-78 (Kennedy, J., concurring).  In any event, there is no 

basis for concluding that an undefined portion of northern Mexico that 
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is unquestionably sovereign Mexican territory is remotely analogous to 

the heavily fortified U.S. military base at Guantanamo Bay, Cuba, over 

which the United States has exercised “complete and total control.” 

Boumediene, 553 U.S. at 771, for over a century. 

The Court need not, in any event, resolve the question of whether 

the Fourth or Fifth Amendments may be applicable to non-citizens 

outside the United States.  At a minimum, it was not clearly established 

at the time of the alleged shooting incident that the Fourth and Fifth 

Amendments applied to an undefined swath of Mexican territory near 

the U.S. border. 

II.  The Court should, moreover, be reluctant to infer a Bivens 

cause of action in a case of this kind, which presents special factors that 

counsel strong hesitation.  If this Court were interpreting a statute that 

expressly created a cause of action, it would presume that the statute 

did not apply extraterritorially.  That presumption should apply with at 

least equal force when the Court considers whether to create a 

constitutional cause of action in the first instance.  When Congress 

created a statutory tort remedy against the United States in the 
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Federal Tort Claims Act, it avoided the concerns that would be 

generated by applying the FTCA abroad by specifically precluding 

liability for tort claims involving injuries occurring in a foreign country.  

See Sosa v. Alvarez-Machain, 542 U.S. 692, 704 (2004).  A court should 

be hesitant to create a constitutional tort with extraterritorial scope 

that implicates the problems that Congress avoided when it legislated 

in this area.  

The potential concerns arising from applying United States law to 

sovereign Mexican territory are evident.  Border control policies 

implicate core issues of national security and foreign affairs.  Indeed, 

plaintiffs themselves claim that their suit involves international 

treaties, as well as relations with the government of Mexico, which has 

filed two amicus briefs in these appeals.   

III. In its principal brief as appellee before the panel on the Bivens 

claims, the United States urged that the judgment bar of the Federal 

Tort Claims Act provides an independent and alternative basis for 

affirming the district court’s judgment dismissing the Bivens claims.  

That judgment bar provides that “[t]he judgment in” a Federal Tort 
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Claims action is “a complete bar to any action by the claimant, by 

reason of the same subject matter, against the employee of the 

government whose act or omission gave rise to the claim.” 28 U.S.C. 

§ 2676 (emphasis added).  Although the panel did not address this 

argument, that sweeping language precludes plaintiffs’ Bivens action.  

The district court entered final judgment on plaintiffs’ Federal Tort 

Claims Act claims, which arose from the same alleged conduct of the 

very same Border Patrol official, and plaintiffs are no longer contesting 

that the Federal Tort Claims Act claim was properly dismissed.  The 

judgment bar thus now independently compels dismissal of the Bivens 

claims. 

IV.  The panel correctly rejected plaintiffs’ claim that the Alien 

Tort Statute, 28 U.S.C. § 1350, imposes liability on the United States 

here.  The Alien Tort Statute is “ ‘strictly jurisdictional.’ ”  Kiobel v. 

Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1664 (2013) (quoting Sosa, 

542 U.S. at 713).  “It does not directly regulate conduct or afford relief.”  

Id.  The Alien Tort Statute is therefore not a waiver of sovereign 
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immunity, as every court of appeals that has addressed the question, 

including the panel decision here, has concluded.  See 757 F.3d at 259. 

STANDARD OF REVIEW 

These consolidated appeals present questions of law that the 

Court reviews de novo.   

ARGUMENT 

I. The Bivens Defendants Are Entitled To Qualified 
Immunity. 

The district court correctly concluded that the Bivens defendants, 

including Agent Mesa, are entitled to qualified immunity.5 

In order to hold the defendants liable under Bivens, it is plaintiffs’ 

burden to overcome the doctrine of qualified immunity, which protects 

public officials personally sued for damages “from liability for civil 

damages insofar as their conduct does not violate clearly established 

5 As noted, plaintiffs have abandoned any claim that the 
supervisory defendants, Cordero and Manjarrez, are liable under Bivens 
for failing to supervise Agent Mesa properly.  Pls.’ Supp. En Banc Br. 1 
n.1, 7.  As the panel unanimously concluded, neither Cordero nor 
Manjarrez had “any personal involvement in the alleged constitutional 
violation.”  757 F.3d at 280.  The judgment of dismissal of the Bivens 
claims against Cordero and Manjarrez therefore should be affirmed 
regardless of how the Court resolves the remaining issues in the case. 
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statutory or constitutional rights of which a reasonable person would 

have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). 

Whether the Bivens defendants are entitled to qualified immunity 

depends on two questions: first, whether they violated any Fourth or 

Fifth Amendment rights Hernández may possess; and second, whether 

any such constitutional right was clearly established.  See Morgan v. 

Swanson, 659 F.3d 359, 371 (5th Cir. 2011) (en banc).  If the answer to 

either question is “no,” the defendants are entitled to qualified 

immunity and dismissal is required. 

Here, the decedent, an alien present in sovereign Mexican 

territory at the time of the alleged shooting incident, lacked Fourth or 

Fifth Amendment rights.  But there is no need to reach that threshold 

question of constitutional law, because it is plain, at a minimum, that 

any such rights were not clearly established.  Deciding a Bivens action 

on that basis “comports with [the Supreme Court’s] usual reluctance to 

decide constitutional questions unnecessarily.”  Reichle v. Howards, 132 

S. Ct. 2088, 2093 (2012) (citing Camreta v. Greene, 131 S. Ct. 2020, 

2030-31 (2011)).   
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A. The Fourth And Fifth Amendments Have Never Been 
Held To Apply To Aliens Outside The United States 
With No Significant Connections To This Country, 
And The Alleged Conduct Therefore Violated No 
Constitutional Right. 

1.  “It is well established that certain constitutional protections 

available to persons inside the United States are unavailable to aliens 

outside of our geographic borders.”  Zadvydas v. Davis, 533 U.S. 678, 

693 (2001).  In United States v. Verdugo-Urquidez, for example, the 

defendant was taken into custody and his property was searched in 

Mexico.  494 U.S. 259, 263-64 (1990).  The Supreme Court explained 

that the defendant, whose property was in Mexico when it was 

searched, lacked any “previous significant voluntary connection with 

the United States,” id. at 271, and had not accepted “societal 

obligations” in this country, id. at 273.  The Court held that the 

defendant could not assert rights under the Fourth Amendment, 

rejecting the contention that the Fourth Amendment applies to “aliens 

in foreign territory or in international waters.”  Id. at 267.   

The Supreme Court has also “rejected the claim that aliens are 

entitled to Fifth Amendment rights outside the sovereign territory of 
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the United States.”  Verdugo-Urquidez, 494 U.S. at 269 (citing Johnson 

v. Eisentrager, 339 U.S. 763 (1950)).  In Eisentrager, the Supreme Court 

held that the petitioners, who were held by the United States in 

Germany in military custody, could not invoke the protections of the 

Fifth Amendment, relying heavily on the fact that they were aliens 

“beyond the territorial jurisdiction of any court of the United States.”  

339 U.S. at 778.  As the Supreme Court has explained, Eisentrager 

establishes that, as a general matter, the “Fifth Amendment’s 

protections do not extend to aliens outside the territorial boundaries.”  

Zadvydas, 533 U.S. at 693; see Castro v. Cabrera, 742 F.3d 595, 599 n.5 

(5th Cir. 2014) (Eisentrager “reject[ed] extraterritorial application of the 

Fifth Amendment”); Martinez-Aguero v. Gonzalez, 459 F.3d 618, 622 

(5th Cir. 2006) (same). 

Hernández was, according to the complaint, in sovereign Mexican 

territory at the time of his death.  Supp. R. 307.  The only connection 

the complaint alleges he had with the United States is that he was 

playing a game that involved touching the border fence.  Id.  Compare 

Verdugo-Urquidez, 494 U.S. at 272 (presence in the United States “for 
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only a matter of days” insufficient to establish voluntary connections), 

with Martinez-Aguero, 459 F.3d at 625 (alien who made “regular and 

lawful entry of the United States pursuant to a valid border-crossing 

card” and was present in the United States at the time of the alleged 

beating had sufficient voluntary connections to possess constitutional 

rights). 

2.  Plaintiffs do not dispute that Hernández lacked rights under 

the reasoning of Verdugo-Urquidez.  Instead, plaintiffs urge the Court 

to give the decision short shrift on the theory that Verdugo-Urquidez 

was a “plurality opinion” that “was joined by only four Justices.”  Pls.’ 

Supp. En Banc Br. 37-38.  The panel majority in this case properly 

rejected plaintiffs’ invitation to ignore controlling precedent, correctly 

noting that a majority of the Supreme Court joined the Verdugo-

Urquidez opinion in full.  757 F.3d at 264; see 494 U.S. at 261; id. at 275 

(Kennedy, J., concurring); see also Castro, 742 F.3d at 599; Martinez-

Aguero, 459 F.3d at 624.  Although, as plaintiffs observe, Justice 

Kennedy wrote a concurring opinion in that case, he also joined the 

opinion of the Court, explaining that his separate views did not “depart 
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in fundamental respects” from the other members of the Court majority.  

494 U.S. at 275 (concurring opinion).  Justice Kennedy expressed no 

disagreement with the test the Court employed to determine whether 

the alien possessed constitutional rights—whether the alien was 

present in, and possessed substantial connections to, the United States 

(although he did disagree with the Court’s reliance on the phrase “the 

people” in the Fourth Amendment, see id. at 276).  Instead, Justice 

Kennedy described the Court’s reasoning on the whole as “persuasive.”  

Id. at 278. 

Although the panel majority in this case agreed that Verdugo-

Urquidez was controlling on whether the Fourth Amendment applies to 

the decedent, it found that precedent not controlling with regard to 

plaintiffs’ Fifth Amendment claim, which the panel thought “not 

constrained by prior precedent on extraterritoriality.”  757 F.3d at 268.  

The panel majority relied on the fact that “the Fifth Amendment’s text 

does not limit the category of individuals entitled to protection . . . 

[w]hereas the Fourth Amendment applies only to ‘the people,’ a term of 

art.”  Id.   
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The Supreme Court, however, has not read the broad language of 

the Fifth Amendment to support its extraterritorial application.  See 

Verdugo-Urquidez, 494 U.S. at 269 (noting that Eisentrager rejected 

application of the Fifth Amendment abroad despite the use of “the 

relatively universal term of ‘person’ ” in the Fifth Amendment).  

Instead, the Supreme Court reasoned that application of the Fifth 

Amendment, no less than the Fourth Amendment, depends on the 

alien’s connections to this country.  See id. at 271.  “ ‘The alien,” the 

Court pointed out, “has been accorded a generous and ascending scale of 

rights as he increases his identity with our society.’ ”  Id. at 269 

(quoting Eisentrager, 339 U.S. at 770); see also id. at 271 (reading Fifth 

Amendment cases to establish “that aliens receive constitutional 

protections when they have come within the territory of the United 

States and developed substantial connections with this country”); 

Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 212-13 (1953) 

(holding that excludable aliens have no due process rights in some 

circumstances even when within the United States); United States v. 

Ali, 71 M.J. 256, 268 (C.A.A.F. 2012) (Fifth and Sixth Amendments 
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inapplicable to aliens without substantial connections to the United 

States); Ibrahim v. Dep’t of Homeland Sec., 669 F.3d 983, 997 (9th Cir. 

2012) (holding that an alien outside the United States could assert 

claims under the First and Fifth Amendments in light of her 

substantial connections to the United States through her recent 

presence for several years as a graduate student at Stanford 

University); United States v. Portillo-Munoz, 643 F.3d 437, 440 (5th Cir. 

2011) (holding that aliens without substantial connections to the United 

States lack Second Amendment rights).  

3.  Plaintiffs urge this Court to disregard the teachings of 

Verdugo-Urquidez and to apply instead a three-factor test they adapt 

from Boumediene v. Bush, 553 U.S. 723 (2008), to determine the 

application of the Fourth and Fifth Amendments to aliens outside the 

United States.  Pls.’ Supp. En Banc Br. 24. 

In Boumediene, the Supreme Court held that the Suspension 

Clause protected aliens detained outside the United States at the U.S. 

Navy base in Guantanamo Bay, Cuba.  Id. at 771.  The Court 

considered “three factors” that it found “relevant in determining the 
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reach of the Suspension Clause: (1) the citizenship and status of the 

detainee and the adequacy of the process through which that status 

determination was made; (2) the nature of the sites where apprehension 

and then detention took place; and (3) the practical obstacles inherent 

in resolving the prisoner’s entitlement to the writ.”  Id. at 766.  After 

weighing those factors, the Supreme Court concluded that the 

Suspension Clause applied to certain aliens detained at Guantanamo.   

Boumediene, however, “was concerned only with the Suspension 

Clause . . . and not with . . . any other constitutional text.”  Igartúa v. 

United States, 626 F.3d 592, 600 (1st Cir. 2010); see Hamad v. Gates, 

732 F.3d 990, 999 (9th Cir. 2013) (noting that Boumediene did not 

“address the question whether constitutional provisions other than the 

Suspension Clause, such as the Fifth Amendment, are applicable . . . .”); 

Ali v. Rumsfeld, 649 F.3d 762, 771 (D.C. Cir. 2011) (citing Rasul v. 

Myers, 563 F.3d 527, 529 (D.C. Cir. 2009)) (same).  The Court 

“disclaimed any intention to disturb existing law governing the 

extraterritorial reach of any constitutional provisions, other than the 

Suspension Clause,” Rasul, 563 F.3d at 529, and it tied the three 
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considerations it identified to the Suspension Clause—the “adequacy of 

the process” and the location of “apprehension and then detention,” for 

example.  Boumediene, 553 U.S. at 767.  The Court discussed 

Eisentrager, and cited Justice Kennedy’s concurring opinion in Verdugo-

Urquidez, without questioning their conclusions that aliens outside the 

United States were, under the circumstances present in those cases, 

precluded from asserting Fourth and Fifth Amendment rights.  See id. 

at 759-60, 763-64, 768-69. 

Plaintiffs assert that Boumediene approved of a “practical and 

functional” approach to the application of constitutional rights abroad.  

Pls.’ Supp. En Banc Br. 19-23.  Boumediene did observe that “questions 

of extraterritoriality turn on objective factors and practical concerns, 

not formalism.”  553 U.S. at 764.  But the objective factors and practical 

concerns that govern the application of the Fourth and Fifth 

Amendments abroad were established by Eisentrager and Verdugo-

Urquidez, and were not withdrawn by Boumediene. 

There is good reason to apply different factors and practical 

concerns to the extraterritorial reach of the Suspension Clause, on the 
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one hand, and to the substantive reach of the Fourth and Fifth 

Amendments, on the other.  The Suspension Clause is a procedural 

limit on executive detention, and Boumediene explained that it “was one 

of the few safeguards of liberty specified in a Constitution that, at the 

outset, had no Bill of Rights” and that the provision serves as “an 

essential mechanism in the separation-of-powers scheme.”  553 U.S. at 

739, 743.  The Fourth and Fifth Amendment rights asserted here, by 

contrast, are substantive individual rights.  Global application of those 

rights would have far more sweeping implications, potentially touching 

on any exercise of United States power abroad, not just on the power to 

detain. 

As Boumediene itself made clear, such “practical considerations 

weighed heavily” in Eisentrager.  553 U.S. at 762; see Eisentrager, 339 

U.S. at 778 (observing that application of the Fifth Amendment abroad 

would “hamper the war effort and bring aid and comfort to the enemy”).  

Practical considerations also weighed heavily in Verdugo-Urquidez.  

The Court in that case explained that accepting the alien’s “claim would 

have significant and deleterious consequences for the United States in 
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conducting activities beyond its boundaries.”  494 U.S. at 273.  “The 

United States frequently employs Armed Forces outside this country,” 

Verdugo-Urquidez continued, and “[a]pplication of the Fourth 

Amendment to those circumstances could significantly disrupt the 

ability of the political branches to respond to foreign situations 

involving our national interest.”  Id. at 273-74. 

Those practical considerations apply fully to the territory of 

Mexico near the United States-Mexico border.  Protecting that border is 

a core sovereign and national security function of the United States.  As 

the panel majority noted, there are 350 million crossings each year of 

that border, and tens of thousands of Border Patrol agents.  757 F.3d at 

266-67.  Application of the Fourth and Fifth Amendments to an 

undefined portion of northern Mexico would cast a cloud of uncertainty 

over the manner in which U.S. officials conduct foreign operations 

generally, and “could significantly disrupt the ability of the political 

branches to respond to foreign situations involving our national 

interest.”  Verdugo-Urquidez, 494 U.S. at 273-74. 
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4. Even were plaintiffs correct that some version of the 

Boumediene three-factor Suspension Clause test applied to 

Guantanamo should be adapted to determine the extraterritorial reach 

of the Fourth and Fifth Amendments, that test would not establish that 

they apply to an undefined portion of northern Mexico near the U.S. 

border. 

In applying that three-factor test, Boumediene relied centrally on 

the fact that the detainees sought application of the Suspension Clause 

to aliens detained by the U.S. military at the U.S. Navy base at 

Guantanamo Bay, Cuba—a site that the Court concluded “[i]n every 

practical sense” was “not abroad.”  553 U.S. at 769.  The Court thought 

it not impractical to apply the Suspension Clause to Guantanamo “in 

light of the plenary control the United States” had asserted over that 

heavily fortified military base for over a century, id., emphasizing that 

the United States had long exercised “complete jurisdiction and control” 

equivalent to “de facto sovereignty” over that place, id. at 755, 763.  

Here, however, northern Mexico is not, and has never been, under the 

sovereignty of the United States, de facto or otherwise. 
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Plaintiffs urge that portions of northern Mexico are comparable to 

the U.S. Navy base at Guantanamo Bay, characterizing U.S. border-

security activities as tantamount to exercising “de facto limited 

sovereignty” over Mexican territory.  Pls.’ Supp. En Banc Br. 28-29.  No 

basis exists for that characterization.  That a law enforcement official 

operating near the border has the capacity to fire a weapon onto some 

portions of Mexican territory does not remotely constitute the type of 

“complete jurisdiction and control” that the Court found relevant in 

Boumediene.  Indeed, U.S. soldiers undoubtedly retained the ability to 

use weapons with lethal force in the “post-War occupation zone” and 

“active theater[s] of war” involved  in Eisentrager.  Boumediene, 553 

U.S. at 769, 770.  As the panel dissent recognized, it is fanciful to 

conclude “that occasional exercises of ‘hard power across the border,’ 

and practices such as ‘ “preinspection” examination and inspection of 

passengers,’” which occurs at foreign airports, “have somehow 

transformed a portion of northern Mexico into anything resembling the 

Naval Station at Guantanamo Bay.”  757 F.3d at 281 (DeMoss, J., 

dissenting) (internal citations omitted). 
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Similarly, plaintiffs err in contending that the decedent’s 

“citizenship and status as a non-enemy” supports application of the 

Fourth and Fifth Amendments here.  Pls.’ Supp. En Banc Br. 24-26.  

Boumediene held that aliens detained at Guantanamo have Suspension 

Clause rights in spite of, not because of, their alienage and location 

abroad.  See 553 U.S. at 770 (noting that “before today the Court has 

never held that noncitizens detained” abroad “have any rights under 

our Constitution”).  And once again, Boumediene made Guantanamo 

Bay detainees’ “enemy” status—and importantly the “process afforded 

to them” in determining that status, see 553 U.S. at 767—relevant to 

determining the reach of the Suspension Clause, a constitutional 

provision designed to test the lawfulness of executive detention.  See Al 

Maqaleh v. Hagel, 738 F.3d 312, 324 (D.C. Cir. 2013) (noting that 

“status” under Boumediene refers to the “designation . . . placed on the 

detainee by the President to justify the detainee’s detention”).  The 

relevance of those considerations in determining the substantive reach 

of the Fourth or Fifth Amendments is far from evident. 

36 
 
 
 
 
 
 



 

Plaintiffs declare that unless the Fourth and Fifth Amendments 

apply to Mexico, the border would be a “lawless” area lacking any 

“check-and-balance.”  Pls.’ Supp. En Banc Br. 32.  Plaintiffs cannot, 

however, properly make the complexities of law enforcement along the 

border turn on their ability to bring damages suits under the United 

States Constitution.  Boumediene involved a site where “no law other 

than the laws of the United States” applied, and where Cuba 

“effectively ha[d] no rights as a sovereign.”  553 U.S at 751, 753.  Here, 

in contrast, Mexican courts might well have jurisdiction over United 

States officials who injure Mexican citizens in Mexico if those officials 

were extradited to Mexico.  See Pls.’ Supp. En Banc Br. at 31; Mexico 

En Banc Amicus Br. 7.  Whether to grant a request for extradition in 

this case was a decision vested in the Executive Branch, which declined 

Mexico’s request to extradite Agent Mesa to subject him to Mexican 

legal proceedings.  See id.  As plaintiffs recognize, Pls.’ Supp. En Banc 

Br. 32, the Court in Boumediene noted that the United States was not 

answerable to any other country for its actions in Guantanamo.  

Boumediene, 553 U.S. at 765.  Here, however, the United States is 
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indeed answerable to Mexico for its decision not to extradite agent Mesa 

in much the same sense that the United States was “answerable to its 

Allies for all activities occurring” at Landsberg Prison in Germany—the 

site of the detention at issue in Eisentrager.  Boumediene, 553 U.S. at 

768.  “If there are to be restrictions on searches and seizures which 

occur incident to such American action, they must be imposed by the 

political branches through diplomatic understanding, treaty, or 

legislation.”  Verdugo-Urquidez, 494 U.S. at 275.6 

6 Moreover, the FBI, the Department of Homeland Security, and 
attorneys from the U.S. Attorney’s Office and the Civil Rights Division 
of the Department of Justice devoted significant time and resources in 
conducting an extensive and thorough criminal investigation into this 
shooting incident. See Press Release, Dep’t of Justice, Federal Officials 
Close Investigation into Death of Sergio Adrián Hernández Güereca 
(Apr. 27, 2012), available at: 
http://www.justice.gov/opa/pr/2012/April/12-crt-553.html. That 
investigation included review of whether Agent Mesa had violated 
federal homicide statutes. Id.; see 18 U.S.C. §§ 1111, 1112, 3236.  
Investigators interviewed more than 25 witnesses; analyzed evidence 
from the scene of the shooting; and examined Border Patrol agent 
training, use of force materials, and Agent Mesa’s disciplinary record 
and shooting history.  Id.  Prosecutors declined to bring any charges. Id. 
The Department of Justice also has indicated that the United States is 
committed to working with the Mexican government within existing 
mechanisms and agreements to prevent future incidents. 
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5.  Plaintiffs also argue that Hernández has Fourth and Fifth 

Amendment rights because Agent Mesa was standing in U.S. territory 

when Mesa allegedly fired his weapon into Mexico.  Pls.’ En Banc Br. 

17-19. 

The question, however, is whether Hernández was in the United 

States when he was shot, which he concededly was not.  The Fourth and 

Fifth Amendments establish personal rights possessed by, and 

particular to, individuals.  See, e.g., United States v. Pack, 612 F.3d 341, 

347 (5th Cir. 2010) (Fourth Amendment); Kolbrenner v. United States, 

11 F.2d 754, 756 (5th Cir. 1926) (Fifth Amendment).  Any “seizure” of 

Hernández or violation of the Fifth Amendment occurred in Mexico.  

See California v. Hodari D., 499 U.S. 621, 624-26 (1991) (mere “show of 

authority” without any “application of physical force to restrain 

movement” not a seizure); Lytle v. Bexar Cnty., 560 F.3d 404, 410 (5th 

Cir. 2009) (seizure in deadly force case occurred when the “bullet 

struck” the plaintiff).  And although part of the challenged course of 

conduct also occurred in the United States, it is well established that 

whether an individual possesses constitutional rights depends not on 
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where the alleged unlawful “conduct” originated from, but principally 

on the citizenship and location of the individual.  See Boumediene, 553 

U.S. at 767; Verdugo-Urquidez, 494 U.S. at 271-72.7 

Plaintiffs insist that Agent Mesa’s presence in the United States, 

without more, demonstrates that “this case does not involve 

extraterritorial application.”  Pls.’ Supp. En Banc Br. 18.  But 

extraterritorial legal application often involves a significant element of 

domestic conduct.  See Morrison v. Nat’l Austl. Bank Ltd, 561 U.S. 247, 

266 (2010) (“it is a rare case of prohibited extraterritorial application 

that lacks all contact with the territory of the United States.”).  In 

Morrison, for example, the Supreme Court held that Section 10(b) of the 

Securities and Exchange Act did not apply extraterritorially because 

the relevant securities were purchased abroad—even though the 

7 This result accords with traditional conflict-of-law principles, 
which “would have been to apply foreign law” to “a plaintiff injured in a 
foreign country.”  Sosa, 542 U.S. at 706; see also Restatement (Second) 
Conflict of Laws § 175 (stating the general rule that “in an action for 
wrongful death, the local law of the state where the injury occurred 
determines the rights and liabilities of the parties.”).   
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underlying fraudulent conduct had occurred in Florida.  See 561 U.S. at 

266-67. 

Verdugo-Urquidez is another case in point.  That case involved a 

search that occurred in Mexico, but was planned in a DEA office in 

California in order to obtain evidence for a trial occurring in the United 

States.  494 U.S. at 262.  The Supreme Court nowhere suggested that 

this domestic element of the challenged course of conduct was 

separately subject to constitutional stricture, and its holding that aliens 

outside the territory of the United States have no Fourth Amendment 

rights shows that the opposite is true.  Id. at 271-72. 

Similarly, in Ali v. Rumsfeld the D.C. Circuit considered a Bivens 

action alleging that various federal officials, including former Secretary 

of Defense Donald Rumsfeld, violated the plaintiffs’ constitutional 

rights by formulating policies that caused them to be mistreated while 

detained in Iraq and Afghanistan.  649 F.3d at 765-66.  The Court 

applied Eisentrager and Verdugo-Urquidez to hold that the detainees, 

because they were detained abroad, lacked any clearly established Fifth 

or Eighth Amendment rights and therefore that Secretary Rumsfeld 
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and other defendants were entitled to qualified immunity, id. at 770-72 

(citing Rasul, 563 F.3d at 529-30 (in turn citing Eisentrager and 

Verdugo-Urquidez))—even though the challenged policy-making on the 

part of former Secretary Rumsfeld occurred in the United States. 

Plaintiffs never confront the troubling implications of their 

position that Fourth and Fifth Amendment protections apply globally 

whenever an official act within the United States has effects abroad.  

On plaintiffs’ theory, any direction by a government official in the 

United States to use force abroad could trigger constitutional claims 

(and, in plaintiffs’ view, suits for damages).  Virtually any claim of 

injury in a foreign country can be “repackaged” as a claim “based on a 

failure to train, a failure to warn, the offering of bad advice, or the 

adoption of a negligent”—or unconstitutional—“policy” in the United 

States.  Sosa, 542 U.S. at 702-03.  Plaintiffs’ proposal would thus 

“threaten[] to swallow . . . whole,” Sosa, 542 U.S. at 703, the normal 

analysis governing the extraterritorial application of constitutional 

rights, and “could significantly disrupt the ability of the political 
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branches to respond to foreign situations involving our national 

interest,” Verdugo-Urquidez, 494 U.S. at 273-74. 

B. Any Constitutional Rights Hernández Possessed Were 
Not Clearly Established. 

At a minimum, any constitutional rights Hernández possessed 

were not clearly established at the time of the shooting. 

1. “Qualified immunity shields government officials from civil 

damages liability unless the official violated a statutory or 

constitutional right that was clearly established at the time of the 

challenged conduct.”  Reichle v. Howards, 132 S. Ct. 2088, 2093 (2012).  

“To be clearly established, a right must be sufficiently clear ‘that every 

“reasonable official would [have understood] that what he is doing 

violates that right.” ’ ” Id. (quoting Ashcroft v. al-Kidd, 131 S. Ct. 2074, 

2078 (2011)).  This is an objective inquiry that depends on the clarity of 

the law at the time of the alleged incident, not on the subjective 

perceptions or motives of the official.  See Harlow v. Fitzgerald, 457 

U.S. 800, 818 (1982).   
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Even assuming Hernández possessed constitutional rights, 

“existing precedent” certainly did not make the existence of those rights 

“beyond debate” at the time of the shooting, as it must have to overcome 

qualified immunity.  al-Kidd, 131 S. Ct. at 2083.  As the D.C. Circuit 

has explained—and as Judge DeMoss’s dissent in this case confirms—

Boumediene clearly established no constitutional rights other than the 

Suspension Clause and it did so in the unique setting of aliens detained 

at Guantanamo, where the United States had for over a century 

exercised complete jurisdiction and control amounting to de facto 

sovereignty.  See Ali, 649 F.3d at 771; Rasul, 563 F.3d at 531; see also 

Wilson v. Layne, 526 U.S. 603, 618 (1999) (“If judges thus disagree on a 

constitutional question, it is unfair to subject police to money damages 

for picking the losing side of the controversy.”).  Qualified immunity 

questions must be answered “in light of the specific context of the case, 

not as a broad general proposition.”  Brosseau v. Haugen, 543 U.S. 194, 

198 (2004) (per curiam).  The Supreme Court has thus “repeatedly” 

admonished courts “not to define clearly established law at a high level 

of generality.”  al-Kidd, 131 S. Ct. at 2084.  The general three-factor 
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test Boumediene fashioned for application of the Suspension Clause to 

Guantanamo detainees did not come close to establishing that the 

Fourth or Fifth Amendment apply in Mexico, let alone in these specific 

circumstances. 

2.  Plaintiffs do not argue that Boumediene or any other case 

clearly established application of the Fourth or Fifth Amendment to 

Mexico.  Instead, plaintiffs declare it “irrelevant whether specific case 

law had previously established that the Fourth and Fifth Amendments” 

apply on these facts.  Pls.’ Supp. En Banc Br. 43.  Plaintiffs urge that 

“[w]hat matters is not whether it was clearly established that this 

particular plaintiff could sue, but whether the agent had clear notice of 

‘the standard of conduct’ governing his actions.”  Id.   

This distinction mistakes the nature of qualified immunity 

analysis—whether the alleged conduct violated the clearly established 

rights of an individual in the specific case.  An officer must “reasonably 

anticipate” that his conduct could “give rise to liability for damages.”  

Reichle, 132 S. Ct. at 2093 (internal quotation marks and citation 

omitted).  But if a threshold question of whether the Constitution 
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applies at all is not clear, then an official cannot reasonably anticipate 

that he would violate a standard of conduct established by the 

Constitution, much less be held liable for damages.  Plaintiffs’ 

argument is contrary to settled precedent, which has repeatedly upheld 

qualified immunity defenses based on uncertainty over a threshold 

question of whether a legal standard applies at all.  See Ali, 649 F.3d at 

771 (holding that uncertainty over the extraterritorial application of 

constitutional rights entitled the defendant to qualified immunity);  

Rasul, 563 F.3d at 531 (same); Lebron v. Rumsfeld, 670 F.3d 540, 560 

(4th Cir. 2012) (federal officials entitled to qualified immunity for 

claims brought by military detainee under the Religious Freedom 

Restoration Act given uncertainty over whether RFRA “even speaks to 

the military detention setting”); Kwai Fun Wong v. United States, 373 

F.3d 952, 976-77 (9th Cir. 2004) (qualified immunity protected officials 

from constitutional claims by aliens given uncertainty over whether 

“such aliens are entitled to equal protection guarantees”); Key v. 

Grayson, 179 F.3d 996, 999 (6th Cir. 1999) (federal officials entitled to 

qualified immunity to Bivens claims brought under the ADA and the 
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Rehabilitation Act because of uncertainty over whether those statutes 

“applied to state prisoners” prior to 1996).  

For the same reason, plaintiffs are quite wrong to urge that Mesa 

is not entitled to qualified immunity because he “did not know and 

could not reasonably have known when he fired the shot whether” 

Hernández was a U.S. citizen.  Pls.’ Supp. En Banc Br. 46.  This gets 

the qualified immunity analysis exactly backwards.  The question is not 

whether Mesa knew with certainty that his conduct was lawful, but 

instead whether the right was “sufficiently clear that every reasonable 

official would [have understood] that what he is doing violates that 

right.” Reichle, 132 S. Ct. at 2093 (internal quotation marks and 

citation omitted).  At most, Mesa may have assumed a risk that he 

would have violated Hernández’s constitutional rights had he turned 

out to be a U.S. citizen.  But see Boumediene, 553 U.S. at 760-61 (noting 

the holding of In re Ross, 140 U.S. 453 (1891), that U.S. citizens abroad 

lack constitutional rights in some circumstances).  But even if so, that 

does not mean that Mesa violated clearly established constitutional law, 

especially when Hernández turned out not to be a U.S. citizen. 
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3.  Finally, plaintiffs err in claiming that the defendants waived 

any argument that the decedent lacked clearly established 

constitutional rights.  Pls.’ Supp. En Banc Br. 42.  All of the Bivens 

defendants claimed qualified immunity, arguing that the decedent 

lacked Fourth or Fifth Amendment rights, which perforce would mean 

that those rights were not clearly established.  See Supp. R. 433-37 

(supervisory defendants); Supp. R. 11-16 (Mesa).  And “[o]nce a federal 

claim is properly presented, a party can make any argument in support 

of that claim; parties are not limited to the precise arguments they 

made below.”  Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 

330-31 (2010) (internal quotation marks and citations omitted).  

II. Special Factors Warrant Caution Before Inferring A Bivens 
Damages Action For Injuries Suffered In Mexico In A 
Cross-Border Shooting Incident. 

Even if the Bivens defendants are not entitled to qualified 

immunity, the district court’s dismissal of the Bivens claims may be 

affirmed on the alternative ground that “special factors” preclude the 

existence of a Bivens action in this context. 
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In Bivens v. Six Unknown Named Agents of Federal Bureau of 

Narcotics, 403 U.S. 388 (1971), the Supreme Court, for the first time, 

recognized a common-law damages action against federal officials who 

had violated the plaintiff’s Fourth Amendment rights by conducting a 

warrantless search of the plaintiff’s home in the United States.  In 

recognizing that common-law action, however, the Court noted that 

there were “no special factors counseling hesitation in the absence of 

affirmative action by Congress.” Bivens, 403 U.S. at 396-97. 

The Supreme Court has explained that “[b]ecause implied causes 

of action are disfavored, the Court has been reluctant to extend Bivens 

liability to any new context or new category of defendants,” Ashcroft v. 

Iqbal, 556 U.S. 662, 675 (2009) (internal quotation marks omitted)—

that is, a new “potentially recurring scenario that has similar legal and 

factual components.”  Arar v. Ashcroft, 585 F.3d 559, 571 (2d Cir. 2009) 

(en banc).  In the decades since Bivens was handed down, “only twice 

has [the Supreme Court] extended Bivens remedies into new classes of 

cases—once in the context of a congressional employee’s employment 

discrimination due process claim, Davis v. Passman, 442 U.S. 228 
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(1979), and once in the context of a prisoner’s claim against prison 

officials for an Eighth Amendment violation, Carlson v. Green, 446 U.S. 

14 (1980).”  Doe v. Rumsfeld, 683 F.3d 390, 394 (D.C. Cir. 2012).  And 

because the power to create a new constitutional-tort cause of action is 

“not expressly authorized by statute,” if it is to be exercised at all, it 

must be undertaken with great caution.  Corr. Servs. Corp. v. Malesko, 

534 U.S. 61, 66-70 (2001). 

The panel recognized that, in light of its Fifth Amendment 

holding, and the fact that “[t]his case appears to present a new context,” 

it should address whether “ ‘special factors counsel[] hesitation in the 

absence of affirmative action by Congress.’ ”  757 F.3d at 272-73 

(quoting Bivens, 403 U.S. at 396).8  The panel majority erred, however, 

in concluding that no special factors preclude the creation of an 

extraterritorial implied damages action for allegedly tortious conduct 

near the border based on an injury occurring in Mexico. 

8 The defendants had urged the panel to affirm the district court’s 
judgment on the grounds relied on by the district court and did not 
separately raise a “special factors” argument.  
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As the Supreme Court has recognized, there is a strong 

presumption that judge-made causes of action do not apply 

extraterritorially, even where that common-law-making power is 

specifically authorized by statute.  See Kiobel v. Royal Dutch Petroleum 

Co., 133 S. Ct. 1659, 1664-65 (2013).  The case for applying that 

presumption here is even stronger, where no statute explicitly sanctions 

the exercise of common-law-making authority in this context.  “The 

Court has never created or even favorably mentioned a non-statutory 

right of action for damages on account of conduct that occurred outside 

the borders of the United States.”  Vance v. Rumsfeld, 701 F.3d 193, 

198-99 (7th Cir. 2012) (en banc).9 

9 Here, while Mesa was standing in the United States when he 
fired his weapon, the asserted injury occurred in Mexico, and 
traditional choice-of-law rules would therefore locate the cause of action 
as arising in Mexico.  See Sosa, 542 U.S. at 706; see also Restatement 
(Second) Conflict of Laws § 175 (stating the general rule that “[i]n an 
action for wrongful death, the local law of the state where the injury 
occurred determines the rights and liabilities of the parties.”); Morrison 
v. Nat’l Australia Bank Ltd, 561 U.S. 247, 266 (2010) (“[I]t is a rare case 
of prohibited extraterritorial application that lacks all contact with the 
territory of the United States.”). 
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Where Congress has chosen to provide a remedy for injuries 

occurring abroad, it has done so by creating an administrative claims 

process, not a judicial damages remedy.  See Foreign Claims Act, 10 

U.S.C. § 2734(a)(3) (giving the military authority to pay damages claims 

for deaths and injuries to foreign nationals that occur outside the 

United States).  Recognizing the problems that can arise from the 

creation of an extraterritorial tort scheme, Congress in the Federal Tort 

Claims Act expressly precluded a tort remedy against the United States 

for the conduct of its officials acting within the scope of employment for 

injuries occurring outside the United States.  See Sosa, 542 U.S. at 

712.10 

10 In Carlson, the Supreme Court held that a remedy under the 
Federal Tort Claims Act was not an adequate alternative remedy 
demonstrating that Congress intended to preclude resort to Bivens 
where a plaintiff could also recover under the FTCA.  See 446 U.S. at 
19-20.  In reaching that holding, however, the Supreme Court noted 
that “no special factors” counseled hesitation before creating a Bivens 
action.  Id. at 19.  And since Carlson, the Supreme Court has clarified 
that, if a context presents special factors and sensitivities that counsel 
hesitation before creating a court-inferred damages action, a Bivens 
action is not available, even if the plaintiff has no adequate alternative 
remedy.  See Wilkie v. Robbins, 551 U.S. 537, 550 (2007); Schweiker v. 
Chilicky, 487 U.S. 412, 422 (1988).  Here, those special factors include 
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Inferring a constitutional tort remedy here would implicate the 

concerns that Congress sought to preclude when it barred claims for 

such injuries under the Federal Tort Claims Act.  The Department of 

Homeland Security and its components, including U.S. Customs and 

Border Protection, have been charged by Congress with a primary 

mission of preventing terrorist attacks within the United States and 

securing the border.  See 6 U.S.C. §§ 111, 202.  “[T]his country’s border-

control policies are of crucial importance to the national security and 

foreign policy of the United States.”  United States v. Delgado-Garcia, 

374 F.3d 1337, 1345 (D.C. Cir. 2004).  Plaintiffs, joined by the 

government of Mexico, which has filed two amicus briefs in these 

appeals, contend that failing to afford relief in these circumstances 

would be inconsistent with the United States’ international obligations, 

including the International Covenant on Civil and Political Rights.  See 

Pls.’ Supp. En Banc Br. 44 n.8, 58-61; Mexico En Banc Amicus Br. 8-18.  

Plaintiffs also note that the United States has refused to extradite Mesa 

the fact that Congress foreclosed liability under the FTCA for injuries 
that occur abroad. 
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to Mexico to be subjected to the jurisdiction of the Mexican courts for 

the shooting incident, and that a “refusal to extend judicial review is 

causing friction with Mexico.”  Pls.’ Supp. En Banc Br. 31.   

Plaintiffs thus invite the Court to step into a controversy that 

implicates national security and diplomatic sensitivities, an area in 

which fashioning a court-created damages remedy is inappropriate.  See 

Doe, 683 F.3d at 394 (“[T]he Supreme Court has never implied a Bivens 

remedy in a case involving the military, national security, or 

intelligence.”); Haig v. Agee, 453 U.S. 280, 292 (1981) (“Matters 

intimately related to . . . national security are rarely proper subjects for 

judicial intervention.”). 

In sum, if the Court were to reach the question, it should conclude 

that special factors preclude the creation of a Bivens remedy in this 

context.  
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III. The Federal Tort Claims Act’s Judgment Bar Precludes 
The Bivens Claims. 

The district court’s judgment may also be affirmed on the 

alternative ground that the judgment bar of the Federal Tort Claims 

Act precludes plaintiffs’ Bivens suit. 

A.  The Federal Tort Claims Act provides that “[t]he judgment in 

an action under section 1346(b) of this title shall constitute a complete 

bar to any action by the claimant, by reason of the same subject matter, 

against the employee of the government whose act or omission gave rise 

to the claim.” 28 U.S.C. § 2676.  Title 28 § 1346(b) is the provision of the 

Federal Tort Claims Act that authorizes tort claims against the United 

States for actions of government officials acting within the scope of their 

employment. 

In this case, plaintiffs’ Federal Tort Claims Act cause of action 

against the United States arose from the very same alleged shooting 

that is the basis of their Bivens claims against the defendants here. See 

Supp. R. 51-67, 170-186, 219-236. The district court entered final 

judgment on those claims in the United States’ favor on the ground that 
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the Federal Tort Claims Act’s “foreign country” exception, 28 U.S.C. 

§ 2680(k), precluded plaintiffs’ tort claims because they arose in Mexico, 

Supp. R. 26-32, and plaintiffs appealed from that final judgment 

(although they have before the en banc Court abandoned their claim 

directly under the FTCA). 

That final judgment of dismissal triggered the FTCA’s judgment 

bar, and precluded plaintiffs from asserting Bivens claims based on the 

same subject matter. Plaintiffs’ FTCA claim was “an action under 

section 1346(b).” 28 U.S.C. § 2676; see Supp. R. 207 (Second Amended 

Complaint stating that “[p]laintiffs bring this action pursuant to the 

Federal Tort Claims Act 28 U.S.C. § 1346(b) . . . .”). The district court 

entered final “judgment” on that action dismissing it with prejudice. 28 

U.S.C. § 2676; see R. 593. And plaintiffs’ Bivens action is based on “the 

same subject matter”—the alleged Agent Mesa shooting on June 7, 

2010—against “the employee[s] of the government whose act or 

omission gave rise to the claim” according to plaintiffs’ complaints. 28 

U.S.C. § 2676.  As this Court has held, the phrase “by reason of the 

same subject matter” in § 2676 “is a reference to the factual provenance 
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and not the character of the claim.”  Rodriguez v. Handy, 873 F.2d 814, 

816 (5th Cir. 1989); see also Manning v. United States, 546 F.3d 430, 

433 (7th Cir. 2008) (phrase means “arising out of the same actions, 

transactions, or occurrences” (internal quotation marks and citation 

omitted)); Unus v. Kane 565 F.3d 103, 122 (4th Cir. 2009).  The district 

court’s FTCA dismissal thus created a “complete bar to any action by 

the claimant,” 28 U.S.C. § 2676—language that comfortably 

encompasses plaintiffs’ Bivens action under the “broad and sweeping 

phrases” used in § 2676.  Rodriguez, 873 F.2d at 816. 

B.  Plaintiffs’ en banc brief does not challenge the district court’s 

dismissal of their FTCA claim, and does not address the judgment bar, 

though we raised the judgment bar as an alternative ground for 

affirmance before the original panel. 

In their reply brief before the panel, plaintiffs had contended that 

the judgment bar was inapplicable where “the claimant sues both 

parties in the same case.”  Pls.’ Bivens Reply Br. 34.  Even if this 

premise were correct, it would not advance plaintiffs’ argument.  The 

FTCA and Bivens actions were indeed pursued in separate actions; the 
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Bivens claims proceeded against the individual-defendants in a severed 

district-court action that was litigated separately while the FTCA 

claims against the United States were pending in this Court on appeal.  

See Supp. R. 35-36 (severing claims), 302-14 (amended complaint 

asserting Bivens claims against the individual defendants in the 

severed district-court action).  The district court’s final order on the 

FTCA claims was clearly a “judgment”—as plaintiffs at one point 

apparently agreed given that they appealed from it.  See R. 593 

(judgment); R. 596 (notice of appeal); see Fed. R. Civ. P. 54(a) 

(“judgment” includes “any order from which an appeal lies”).  And it is 

FTCA “judgment[s]” that trigger the bar.  28 U.S.C. § 2676. 

In any event, application of the judgment bar does not depend on 

whether the FTCA and Bivens claims happened to be brought in the 

same or in different actions.  See, e.g., Unus, 565 F.3d at 122; Harris v. 

United States, 422 F.3d 322, 334 (6th Cir. 2005) (collecting cases); 

Rodriguez, 873 F.2d at 816 & n.1; Arevalo v. Woods, 811 F.2d 487, 490 

(9th Cir. 1987); Serra v. Pichardo, 786 F.2d 237, 241-42 (6th Cir. 1986).   
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C.  Plaintiffs also previously contended that the judgment bar is 

inapplicable here because the judgment was not “on the merits.”  Pls.’ 

Bivens Reply Br. 28-30.  Plaintiffs pointed out that their FTCA claim 

was precluded under one of the FTCA’s exceptions to liability—

specifically, the foreign-country exception to the FTCA.  See 28 U.S.C. 

§ 2680(k) (providing that where an action arises in a foreign country, 

“[t]he provisions of this chapter and section 1346(b) of this title shall not 

apply”). 

The question, however, is not whether the FTCA judgment was on 

the merits, but rather whether it was in “an action under section 

1346(b)” of the FTCA.  28 U.S.C. § 2676.  And the Supreme Court’s 

decisions in United States v. Smith, 499 U.S. 160 (1991), and FDIC v. 

Meyer, 510 U.S. 471 (1994), make clear that plaintiffs’ FTCA suit was 

such an action—even though it turned out to be precluded by the 

FTCA’s foreign-country exception. 

In Smith and Meyer, the Supreme Court construed 

indistinguishable language in the Westfall Act providing that an action 

“cognizable under section 1346(b) of” the FTCA and the “remedy 
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provided by section 1346(b)” are the exclusive means of suing United 

States officials for acts committed within the scope of their 

employment,11 and of suing federal agencies that may be sued in their 

own name under “sue and be sued” clauses—even if the FTCA action 

turns out to be precluded by one of the exceptions set forth in 28 U.S.C. 

§ 2680.  See Smith, 499 U.S. at 166 (construing 28 U.S.C. § 2679(b)(1)); 

Meyer, 510 U.S. at 476 (construing 28 U.S.C. § 2679(a)).  In holding the 

FTCA exclusive of such suits, the Supreme Court recognized that an 

action satisfying the prima facie elements of a tort claims brought 

under the FTCA is an “action under section 1346(b),” even if that claim 

happens to be barred by one of the FTCA’s exceptions.  As Meyer 

explained, “[t]he question is not whether a claim is cognizable under the 

FTCA generally . . . but rather whether it is ‘cognizable under section 

1346(b).’ ”  510 U.S. at 477 n.5 (emphasis the Court’s).   

11 The exclusivity provision of the Westfall Act applicable to tort 
actions brought against U.S. officials does have an express exception for 
claims “brought for a violation of the Constitution,” 28 U.S.C. 
§ 2679(b)(2), which is why plaintiffs’ Bivens claims are not precluded by 
reason of § 2679(b)(1). 
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Here, as in Smith and Meyer, plaintiffs brought an FTCA claim 

“under section 1346(b),” see Supp. R. 207, even though that claim 

turned out to be precluded under another provision of the FTCA.12 

That conclusion accords with the nature and function of the 

exceptions to the FTCA.  The exceptions are limits on the FTCA’s 

waiver of the sovereign immunity of the United States, and thus 

concern the jurisdiction of the federal courts.  But those exceptions are 

also substantive limits on the scope of the United States’ liability under 

the FTCA—much like a statute of limitations dismissal, which is also 

“non-merits” in some sense but also can be treated as a substantive 

dismissal that has full preclusive effect.  See Plaut v. Spendthrift Farm, 

Inc., 514 U.S. 211, 228 (1995).  It is frequently the case, for example, 

that the applicability of one of the FTCA’s exceptions is not resolved 

until after extensive discovery, and even a trial.  See, e.g., United States 

12 In Himmelreich v. Fed. Bureau of Prisons, 766 F.3d 576, 578-79 
(6th Cir. 2014), the Sixth Circuit recently adopted a contrary 
conclusion.  The Sixth Circuit, however, did not discuss the Supreme 
Court’s decisions in Smith or Meyer.  The United States has petitioned 
for rehearing en banc of that decision, which is pending, and we 
respectfully suggest that panel’s reasoning is in error. 
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v. Varig Airlines, 467 U.S. 797, 803-04 (1984).  It is thus appropriate to 

treat a judgment based on one of the FTCA’s exceptions as a dismissal 

that triggers the judgment bar.  

D.  Finally, plaintiffs suggested previously that the judgment bar 

does not apply where the prior judgment was in favor of the United 

States, as opposed to in favor of the claimant.  Pls.’ Bivens Reply Br. 35.  

The sweeping language of the judgment bar, however, does not depend 

on the basis of the FTCA dismissal, or whether the judgment awarded 

the plaintiff damages under the FTCA. “Section 2676 makes no 

distinction between favorable and unfavorable judgments—it simply 

refers to ‘[t]he judgment in an action under section 1346(b).’ ” Farmer v. 

Perrill, 275 F.3d 958, 963 (10th Cir. 2001); accord Unus, 565 F.3d at 122 

(Bivens claims barred after false arrest and malicious prosecution 

claims were dismissed); Harris, 422 F.3d at 335.  For the same reason, 

the judgment bar applies even though the district court reached its 

judgment without a trial on the merits.  “[A]ny FTCA judgment, 

regardless of its outcome, bars a subsequent Bivens action on the same 

conduct that was at issue in the prior judgment.” Gasho v. United 
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States, 39 F.3d 1420, 1437 (9th Cir. 1994); see also Hoosier Bancorp of 

Ind., Inc. v. Rasmussen, 90 F.3d 180, 184-85 (7th Cir. 1996).13 

IV. The District Court Correctly Held That Plaintiffs Fail To 
State A Claim Against The United States Under The Alien 
Tort Statute. 

The lone claim against the United States that plaintiffs are 

continuing to pursue, see Pls.’ Supp. En Banc Br. 1 n.1, 7, is their 

contention that the United States is liable to them for Mesa’s conduct 

under the Alien Tort Statute.   

13 Although we raised the judgment-bar argument in our appellate 
brief before the original panel, we did not raise that argument in 
district court.  Should this Court need to reach the issue as an 
alternative ground for affirmance, it can and should exercise its 
“discretion” to affirm the district court’s judgment on the Bivens claims 
based on the judgment bar.  Bustamante-Barrera v. Gonzales, 447 F.3d 
388, 392 n.10 (5th Cir. 2006). 

 
If the Court reverses without reaching the issue of the judgment 

bar, Mesa will be free on remand to raise it as a defense in district 
court. Mesa has not answered the complaint and asserted affirmative 
defenses, see Fed. R. Civ. P. 12(b), and, regardless, a Bivens defendant 
may raise defenses to liability at summary judgment if those defenses 
do not unfairly surprise the plaintiff before trial. See Pasco v. 
Knoblauch, 566 F.3d 572, 577 (5th Cir. 2009).  There is little reason to 
permit the failure to raise the judgment bar in district court to prolong 
this litigation if, as argued above, the judgment bar precludes it. 
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The Alien Tort Statute plainly does not waive the sovereign 

immunity of the United States, as the panel decision unanimously held.  

757 F.3d at 258-59.  As the panel explained, id. at 259, only Congress 

may waive immunity, and a waiver “must be unequivocally expressed in 

statutory text and will not be implied.”  Lane v. Pena, 518 U.S. 187, 192 

(1996).  The Alien Tort Statute provides that “[t]he district courts shall 

have original jurisdiction of any civil action by an alien for a tort only, 

committed in violation of the law of nations or a treaty of the United 

States.”  28 U.S.C. § 1350.  There is no mention of imposing liability on 

the United States.   

The Alien Tort Statute, moreover, is “ ‘strictly jurisdictional.’ ”  

Kiobel, 133 S. Ct. at 1664 (quoting Sosa, 542 U.S. at 713).  “It does not 

directly regulate conduct or afford relief.”  Id.  Purely jurisdictional 

statutes do not waive immunity.  See United States v. Testan, 424 U.S. 

392, 398 (1976).  And numerous courts of appeals, in addition to the 

panel opinion, have recognized that the Alien Tort Statute does not 

waive immunity.  See Tobar v. United States, 639 F.3d 1191, 1196 (9th 

Cir. 2011); Goldstar (Panama) S.A. v. United States, 967 F.2d 965, 969 
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(4th Cir. 1992); Sanchez-Espinoza v. Reagan, 770 F.2d 202, 207 (D.C. 

Cir. 1985) (Scalia, J.); Canadian Transp. Co. v. United States, 663 F.2d 

1081, 1092 (D.C. Cir. 1980).  As the panel opinion correctly explained, 

plaintiffs “must establish, independent of [the Alien Tort Statute], that 

the United States has consented to suit.”  757 F.3d at 259. 

They have not come close to doing so.  Plaintiffs appear to reason 

as follows: (1) the United States violated a “jus cogens,” or peremptory, 

norm of customary international law against “extrajudicial killings” 

when Mesa allegedly shot Hernández; (2) sovereign immunity is not 

available under international law for violations of jus cogens norms; 

and (3) violations of jus cogens norms are actionable per se under the 

Alien Tort Statute.  Pls.’ Supp. En Banc Br. 46-51.  Even if all of those 

premises are true—and each is dubious14—they are irrelevant to 

14 The Supreme Court held in Argentine Republic v. Amerada Hess 
Shipping Co., 488 U.S. 428, 436 (1989), that the Alien Tort Statute does 
not waive foreign state sovereign immunity.  Moreover, even in the 
context of foreign sovereign immunity, the argument that an alleged 
violation of jus cogens creates an exception to immunity has been 
rejected.  See Jurisdictional Immunities of the State (Ger. v. It.), 
Judgment, 2012 I.C.J. 44-46, ¶¶ 91-93 (Feb. 3); Matar v. Dichter, 563 
F.3d 9, 14-16 (2d Cir. 2009). 
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whether the Alien Tort Statute contains an express indication that 

Congress created a cause of action against the United States. 

Contrary to plaintiffs’ contentions, the Supreme Court’s decision 

in Sosa confirms that the Alien Tort Statute does not impose liability on 

the United States.  Sosa, which addressed a suit against a private 

individual asserting a claim under the Alien Tort Statute for the 

individual’s alleged conduct in arbitrarily arresting the plaintiff, stated 

that the Alien Tort Statute does not itself create any causes of action, 

but instead supplies jurisdiction to consider “a relatively modest set of 

actions,” such as offenses against ambassadors, violations of safe 

conduct, and piracy.”  542 U.S. at 720, 724-25.  The Supreme Court also 

recognized that federal courts, through their common law-making 

authority, and with great caution, might recognize further causes of 

 
The content of so-called “jus cogens” norms is disputed and there 

is “often disagreement about which norms are jus cogens.”  Sean D. 
Murphy, Principles of International Law 96 (2d ed. 2012).  Plaintiffs’ 
premise that the alleged conduct here violated jus cogens would 
apparently transform every use of deadly excessive force by a federal 
officer into a violation of a peremptory norm of international law by the 
United States. 
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action based on a narrow set of “norm[s] of international character 

accepted by the civilized world and defined with . . . specificity.”  Id. at 

725.  But federal courts cannot waive the sovereign immunity of the 

United States through common-law-making power, and the Supreme 

Court never suggested those narrow causes of action could authorize 

suit against the United States. 

Plaintiffs also cite various treaties, Pls.’ Supp. En Banc Br. 59-60, 

but fail to point to specific language in those treaties showing that the 

United States agreed to be held liable in damages in private suits.  See 

Canadian Transp. Co., 663 F.2d at 1092 (citing Head Money Cases, 112 

U.S. 580, 598 (1884)); Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829).   
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 CONCLUSION  

The district court’s judgments should be affirmed. 
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28 U.S.C. § 1346.  

* * *  

(b)(1) Subject to the provisions of chapter 171 of this title, the 

district courts, together with the United States District Court for the 

District of the Canal Zone and the District Court of the Virgin Islands, 

shall have exclusive jurisdiction of civil actions on claims against the 

United States, for money damages, accruing on and after January 1, 

1945, for injury or loss of property, or personal injury or death caused 

by the negligent or wrongful act or omission of any employee of the 

Government while acting within the scope of his office or employment, 

under circumstances where the United States, if a private person, 

would be liable to the claimant in accordance with the law of the place 

where the act or omission occurred. 

* * * 
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28 U.S.C. § 1350 

The district courts shall have original jurisdiction of any civil 

action by an alien for a tort only, committed in violation of the law of 

nations or a treaty of the United States. 
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28 U.S.C. § 2676 

The judgment in an action under section 1346(b) of this title shall 

constitute a complete bar to any action by the claimant, by reason of the 

same subject matter, against the employee of the government whose act 

or omission gave rise to the claim. 
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28 U.S.C. § 2679 

(a) The authority of any federal agency to sue and be sued in its 

own name shall not be construed to authorize suits against such federal 

agency on claims which are cognizable under section 1346(b) of this 

title, and the remedies provided by this title in such cases shall be 

exclusive. 

(b)(1) The remedy against the United States provided by sections 

1346(b) and 2672 of this title for injury or loss of property, or personal 

injury or death arising or resulting from the negligent or wrongful act 

or omission of any employee of the Government while acting within the 

scope of his office or employment is exclusive of any other civil action or 

proceeding for money damages by reason of the same subject matter 

against the employee whose act or omission gave rise to the claim or 

against the estate of such employee. Any other civil action or proceeding 

for money damages arising out of or relating to the same subject matter 

against the employee or the employee's estate is precluded without 

regard to when the act or omission occurred. 

(2) Paragraph (1) does not extend or apply to a civil action against 

an employee of the Government-- 
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(A) which is brought for a violation of the Constitution of the 

United States, or 

(B) which is brought for a violation of a statute of the United 

States under which such action against an individual is otherwise 

authorized. 

* * * 
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28 U.S.C. § 2680 

The provisions of this chapter and section 1346(b) of this title 

shall not apply to— 

* * * 

(k) Any claim arising in a foreign country. 

* * * 
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