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Executive Summary 

 

This Final Statement concludes the Specific Instance submitted on February 

18, 2016 by United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, 

Allied Industrial and Service Workers International Union (USW) and Sindicato 

Nacional de Trabajadores Mineros, Metalurgicos, Siderurgicos y Similares de la 

Republica Mexicana (Mineros) (collectively, “the submitters”), alleging conduct in 

the United States inconsistent with the OECD Guidelines for Multinational 

Enterprises by Grupo Mexico and its U.S. subsidiary, ASARCO, LLC. 

(collectively, “the companies”).    

 

On July 6, 2016, the U.S. National Contact Point (U.S. NCP) for the OECD 

Guidelines for Multinational Enterprises (the Guidelines) offered mediation on 

many of the issues raised by the submitters in the Specific Instance, but mediation 

could not be established because the companies declined to participate in 

mediation through the office of the U.S. NCP.     

 

Recommendations 
 

 The parties should fully utilize the ongoing National Labor Relations Board 

(NLRB) process to seek to address and resolve similar issues raised in this 

Specific Instance, and, as appropriate, consider the potential application of 

the OECD Guidelines to the issues raised.     

 

 The Guidelines recommend that enterprises express their commitment to 

respect human rights through a statement of policy that is approved at the 

most senior level of an enterprise.  Furthermore, the OECD Principles of 

Corporate Governance, which are referenced in the Guidelines, note that the 

board of the parent entity should ensure compliance with the law and 

relevant standards.  The U.S. NCP encourages both parent and subsidiary 

enterprises to consider these recommendations.    

 

Substance of the Specific Instance 

 

On February 18, 2016, USW, which represents bargaining units of 

employees at the company in question, submitted a Specific Instance with the U.S. 

NCP on behalf of itself and Mineros, alleging conduct inconsistent with Chapters 

II General Policies, IV Human Rights, V Employment and Industrial Relations, 

and XI Taxation, of the OECD Guidelines involving conduct in the United States 

by ASARCO, a wholly-owned subsidiary of Grupo Mexico. 
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 The events reported in the Specific Instance covered a period from June 20, 

2015 to the submission date.  The Specific Instance alleged that USW-represented 

ASARCO employees were working without an agreed contract since June 2015 

due to a breakdown in collective-bargaining negotiations, and cited adverse 

impacts to employees since that time as a result of working without a negotiated 

contract.     

 

USW alleged that, over the course of bargaining, ASARCO engaged in 

conduct designed to avoid reaching an agreement with the union.  In particular, 

USW said ASARCO:  

 

 interrogated employees about their intention to attend union meetings and 

participate in a potential strike;  

 required employees to attend meetings with a third-party presenter who 

threatened employees with layoffs if they did not accept the company’s 

collective-bargaining proposals and attempted to bypass the union by 

dealing directly with the employees;  

 terminated an employee who complained about safety conditions at a 

smelter facility;  

 unilaterally made changes to employees’ schedules by eliminating certain 

shifts and extended others from eight hours to twelve hours;  

 failed to make reductions-in-force and temporary layoffs by seniority, as 

was required by the continuing terms and conditions set by the expired 

collective-bargaining agreement;  

 refused to provide information requested by the union which was 

necessary to bargain intelligently; and,  

 unilaterally implemented terms and conditions of employment as 

described by a proposed tender on May 15, 2015, and later altered 

throughout the summer and fall of 2015, in the absence of an negotiated 

agreement.   

 

USW noted that, in addition to this Specific Instance with the U.S. NCP, it 

filed a complaint with the National Labor Relations Board (NLRB) and that that 

process is ongoing.  USW contended that, because ASARCO is a wholly-owned 

subsidiary of Grupo Mexico, which is based in Mexico, the Specific Instance 

should include discussion of both the allegations against ASARCO and the 

responsibilities of its parent company, Grupo Mexico.  The submitters requested 



USW-ASARCO 
4 

that the U.S. NCP help facilitate a resolution with respect to the ongoing contract 

negotiations between ASARCO and USW and a terminated worker. 

 

 Grupo Mexico and ASARCO (“the companies”) deny each and every one of 

USW’s allegations of misconduct.  The companies noted that many of the 

allegations raised in the Specific Instance have also been raised in the ongoing 

proceedings with the NLRB, and the companies have denied the allegations in that 

process as well.  The companies said that, because the issues raised in the Specific 

Instance are being considered through the NLRB process, the U.S. NCP likely 

would not make a positive contribution to the resolution of the issues, the Specific 

Instance is being used for propaganda purposes by the submitters, and that the 

companies would experience serious prejudice through multiple forums and 

multiple processes for resolution.  The companies also raised concerns regarding 

the confidentiality of the Specific Instance process, citing a press release by USW 

which noted that a Specific Instance had been filed with the U.S. NCP and 

mentioned some of the issues of concern that were raised in the Specific Instance.   

 

Decision 

 

After thorough review of information provided in correspondences with both 

parties, the U.S. NCP accepted the Specific Instance and determined that many of 

the issues raised by USW were substantiated and merited further consideration 

under the Guidelines.  Acceptance of the Specific Instance was in no way an 

acknowledgement of or determination on the merits of the claims presented, but 

merely an offer to facilitate neutral, third-party mediation or conciliation to assist 

the parties in voluntarily, confidentially, and in good faith, reaching a cooperative 

resolution of their concerns.   

 

On July 6, 2016 the U.S. NCP sent an Initial Assessment to the parties, 

offering its offices to assist the parties in undertaking a dialogue to seek a mutually 

agreed upon resolution of many of the issues raised related to ASARCO’s 

operations in the United States.  On July 8, 2016, a representative for the 

companies informed the U.S. NCP that the companies decline to participate in 

mediation through the office of the U.S. NCP.  Because mediation could not be 

established, the U.S. NCP brings this Specific Instance to a close with this Final 

Statement.   

 

The U.S. NCP would like to thank all parties for their promptness in 

responding to inquiries and messages from the U.S. NCP throughout the Initial 

Assessment process.  The U.S. NCP encourages the parties to continue a dialogue 
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on the issues raised, and the office stands ready to consider future requests for 

mediation by the parties under the auspices of the U.S. NCP.    

 

 

Melike Ann Yetken 

U.S. National Contact Point for the OECD Guidelines 

U.S. Department of State  

  

http://www.state.gov/e/eb/oecd/usncp/index.htm
http://mneguidelines.oecd.org/text/
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Annex: Details of U.S. NCP Specific Instance Process  

 

I.  Context and Background on the U.S. NCP 

 

The OECD Guidelines for Multinational Enterprises
1
 (MNEs) are voluntary 

recommendations for companies regarding responsible business conduct in a 

global context.  The Guidelines are addressed to MNEs operating in or from the 

territories of governments adhering to the OECD’s Declaration on International 

Investment and Multinational Enterprises, of which the Guidelines form one part.  

Adhering governments have committed to encouraging their MNEs to promote and 

implement the Guidelines in their global operations and appointing a national 

contact point (NCP) to assist parties in seeking a mutually satisfactory resolution to 

issues that may arise under the Guidelines. 

As a part of its function, the U.S. NCP addresses issues relating to 

implementation of the Guidelines, raised in the form of a Specific Instance, with 

regards to the business conduct of an MNE operating or headquartered in the 

United States.  The office of the U.S. NCP handles such instances in accordance 

with its procedures
2
 which are based on Guidelines.   

 

The U.S. NCP’s primary function is to assist affected parties, when 

appropriate, in their efforts to reach a mutually satisfactory resolution and its role 

is to offer mediation to facilitate the resolution of the matter and, where 

appropriate, make recommendations as to how the enterprise might make its 

business practices more consistent with the Guidelines.  The U.S. NCP does not 

make a determination as to whether a party is acting consistently with the 

Guidelines, and the U.S. NCP does not have legal authority to adjudicate disputes 

submitted under this process.   

 

Acceptance of the Specific Instance is in no way an acknowledgement of or 

determination on the merits of the claims presented, but merely an offer to 

facilitate neutral, third-party mediation or conciliation to assist the parties in 

voluntarily, confidentially, and in good faith, reaching a cooperative resolution of 

their concerns.  In mediation, the parties are responsible for arriving at their own 

solution, and the process is designed to create an environment for cooperative 

problem solving between the parties.  Entering into such mediation or conciliation 

in no way implies that the parties will reach agreement.  (See, e.g., the Procedural 

Guidance for NCPs under the Guidelines, section I.C.3)   
                                                           
1 http://mneguidelines.oecd.org/text 
2 http://www.state.gov/e/eb/oecd/USNCP/specificinstance/index.htm 

http://mneguidelines.oecd.org/text
http://www.state.gov/e/eb/oecd/USNCP/specificinstance/index.htm
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I. Conducting The Initial Assessment  

 

Per the Guidelines procedures, upon receiving a Specific Instance, the U.S. 

NCP conducts an Initial Assessment with all parties.  The Initial Assessment does 

not determine whether the company has acted consistently with the Guidelines, but 

rather is a process to determine whether the issues raised are bona fide and merit 

further examination.  Per the Guidelines procedures, the Initial Assessment is 

conducted based on: 

 

 Identity of the party and its interest in the matter 

 Whether the issue is material and substantiated 

 Likely link between the enterprise’s activities and the issue raised 

 Relevance of applicable law and procedures, including court rulings 

 Treatment of similar issues in other domestic or international proceedings 

 Contribution of the specific issue to the purposes and effectiveness of the 

Guidelines 

 

Under U.S. NCP procedures, acceptance of the Specific Instance – including 

a finding that the issues raised by the submitters were bona fide – does not indicate 

the NCP considered the company to have acted inconsistently with the Guidelines, 

but rather that the NCP considers it appropriate to facilitate a discussion between 

the parties of the issues raised.  For the company’s part, a decision to participate in 

this process does not imply any prima facie admission of conduct inconsistent with 

the Guidelines.  Mediation or conciliation is a voluntary step, providing an 

opportunity for a neutral third-party to assist parties to reach their own resolution 

of concerns.  In mediation, the parties are responsible for arriving at their own 

solution, and the process is designed to create an environment for cooperative 

problem-solving between the parties.  The parties are in control of the outcome of 

an agreement.  Participation is voluntary and no parties would be compelled to 

violate the law or waive their rights under the law during the NCP process.  If the 

parties can reach an agreement through mediation or other means, the U.S. NCP 

would consider requests by the parties to follow up on implementation. 

 

The U.S. NCP contributes to the resolution of issues that arise relating to 

implementation of the Guidelines raised in Specific Instances in a manner that is 

impartial, predictable, equitable and compatible with the principles and standards 

of the Guidelines.  The U.S. NCP works to facilitate dispute resolution in a 
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confidential, efficient, and timely manner with an aim toward a forward-looking, 

good-faith resolution and in accordance with applicable law. 

The U.S. NCP believed all parties in this Specific Instance could benefit 

from a mediation process under the auspices of its office that could create the 

conditions for a positive exchange of perspectives, a beneficial examination of the 

core issues arising under the Guidelines, and potentially a mutually agreeable 

solution. 

II. Outcome of the Initial Assessment 

 

Per the Guidelines, the U.S. NCP took the following points into account 

when considering whether this Specific Instance merited further consideration. 

 

a. Identity of the party and its interest in the matter 

 

USW represents 850,000 workers in North America in industries including 

metals, rubber, chemicals, paper, oil refining, and the service and public sectors.  

The union represents over 2,000 ASARCO employees at several locations, 

including the Mission Mine Complex in Sahuarita, Arizona; the Silver Bell Mine 

in Tucson, Arizona; the Ray Mine in Kearny, Arizona; the concentrator and 

smelter in Hayden, Arizona; and a refiner in Amarillo, Texas.   

 

Grupo Mexico is a holding company, whose principal operations consist of 

mining, railroad service, and infrastructure.  Grupo Mexico is headquartered in 

Mexico City, and has operations in Mexico, Peru, the United States, Chile, 

Ecuador, and Argentina.  ASARCO, a wholly-owned subsidiary of Grupo Mexico, 

mines, smelts, and refines copper in the United States.   

 

The U.S. NCP is satisfied that USW is able to provide information about the 

Specific Instance and has an interest in the issues raised.   

 

b. Whether the issue is material and substantiated 

 

USW provided information in the form of memos on the proceedings of 

contract negotiations, as well as legal briefs from the NLRB process alleging that 

USW-represented ASARCO employees have been working without an agreed 

contract since June 2015 due to a breakdown in collective-bargaining negotiations, 

citing adverse impacts to employees since that time as a result of working without 
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a negotiated contract.  ASARCO denies each and every one of USW’s allegations 

of misconduct. 

 

The U.S. NCP, per its established procedures, does not make a determination 

as to whether a violation of the OECD Guidelines has taken place.  The U.S. NCP 

determined, however, that many the allegations of conduct inconsistent with the 

Guidelines are material and substantiated.  The U.S. NCP’s offer of mediation 

extends to the issues raised in the Specific Instance concerning Chapters II, IV, and 

V of the Guidelines regarding general policies, human rights, and employment and 

industrial relations, respectively.  However, the U.S. NCP’s offer of mediation 

does not include the issues raised concerning Chapter XI on taxation.  The U.S. 

NCP has determined that the issues raised in the Specific Instance concerning 

taxation are not fully substantiated, of limited interest to the submitting party’s 

stated objective and resolution, and otherwise outside the scope of the other 

allegations raised in the Specific Instance.   

 

c. Link between ASARCO’s activities and issues raised 

 

The Specific Instance raised by USW asserts that USW-represented 

ASARCO employees have been working without an agreed contract since June 

2015 due to a breakdown in collective-bargaining negotiations, citing adverse 

impacts to employees since that time as a result of working without a negotiated 

contract.       

 

d. Relevance of applicable law and procedures, including court rulings 

 

The U.S. NCP is not aware of any applicable law or procedures that would 

weigh against offering mediation in this case.  The U.S. NCP is satisfied that its 

offer of mediation will not have a negative effect on processes underway.  The 

U.S. NCP believes that while judicial action may resolve some of the issues at 

hand, a broader process of mediation could lead to resolution of issues which are 

not before the courts and will advance the implementation of the OECD 

Guidelines. 

 

e. How similar issues have been, or are being treated in other domestic 

or international proceedings 

 

A number of the issues raised in the Specific Instance are also under 

consideration through ongoing proceedings with the NLRB.  USW and ASARCO 

included relevant documentation from those proceedings in their correspondence 
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with the U.S. NCP regarding this Specific Instance.  While issues raised are being 

considered through the NLRB process, the U.S. NCP assesses that an offer of 

mediation could serve to advance the OECD Guidelines and an understanding 

between the parties, and would not prejudice ongoing proceedings under the 

NLRB’s consideration.   

 

Issues raised in Specific Instances are often already partially under 

adjudication or discussion in other fora when they are submitted to an NCP.  

However, local laws and standards rarely, if ever, duplicate the voluntary guidance 

found in the Guidelines.  National courts and institutions, therefore, are not 

charged with and generally cannot speak to the international voluntary guidance 

incorporated into the Guidelines.  For that reason, even where an issue has been 

decided by local courts according to local law, there may be space for the U.S. 

NCP to bring parties together to find a broader solution under the Guidelines which 

benefits them both.  Given that the Guidelines extend beyond law in many cases, 

U.S. NCP mediation under a Specific Instance may prove valuable in dealing with 

such circumstances.  National and local legal systems are also generally 

constrained as to the types of remedies available – constraints which also leave 

room for a U.S. NCP-mediated settlement to be more beneficial to both sides than 

what is available elsewhere. 

 

f. Whether the consideration of the Specific Instance would contribute to 

the purposes and effectiveness of the Guidelines 

 

The U.S. NCP considers that its office could play a positive role in assisting 

the parties in facilitating a dialogue on the issues raised in the Specific Instance 

and reaching a mutually acceptable solution.  Consistent with the criteria in the 

U.S. NCP procedures for Specific Instances (as established in the Guidelines 

themselves), the U.S. NCP determined in the course of its Initial Assessment that 

most of the matters raised are bona fide, merit further consideration, and are 

relevant to the implementation of the Guidelines.   

 

g. Confidentiality 

 

In their correspondence with the U.S. NCP, the companies raised concerns 

about confidentiality, noting that USW had issued a public statement that a 

Specific Instance had been submitted to the U.S. NCP.  As such, the U.S. NCP 

would like to highlight its policies on confidentiality, as per the U.S. NCP Guide:  

 

http://www.state.gov/e/eb/oecd/usncp/usncpguide/248956.htm#2d1
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“Once a Specific Instance is submitted, the parties to that Specific Instance 

are expected to strictly respect the confidentiality of all communications during the 

Specific Instance process.  Parties may publicly reference the existence or filing of 

the Specific Instance, but should not disclose information learned during the U.S. 

NCP process.  A failure to honor confidentiality expectations may be considered 

bad faith and may lead to the U.S. NCP terminating the process.  At the conclusion 

of the process, if the parties involved have not agreed on a resolution of the issues 

raised, the parties are free to communicate about and discuss these issues, so long 

as information and views provided during the proceedings by any party involved 

remain confidential, unless that party agrees to their disclosure or it would be 

contrary to the provisions of national law.  In order for the mediation to be 

successful, all parties to the proceedings must abide by the principle of good faith 

and confidentiality.  This is also why the U.S. NCP will require that parties uphold 

confidentiality and request that they refrain from campaigning against the other 

party and/or using the media for any such purpose if mediation is offered and 

accepted.” 

 

In light of the issues raised concerning confidentiality in this Specific 

Instance, the U.S. NCP assessed that confidentiality was not breached by the public 

statement referencing the submission of this Specific Instance.  However, because 

mediation was offered, the U.S. NCP asked all parties to refrain from campaigning 

and respect the confidentiality of matters discussed and learned through the 

Specific Instance process while it was underway.   

 

Under U.S. NCP procedures, acceptance of the Specific Instance – including 

a finding that most of the issues raised by USW were bona fide and merit further 

consideration– does not indicate the U.S. NCP considered ASARCO to have acted 

inconsistently with the Guidelines, but rather that the U.S. NCP considers it 

appropriate to facilitate a discussion between the parties of the issues raised.  For 

ASARCO’s part, a decision to participate in this process would not have implied 

any admission of conduct inconsistent with the Guidelines.   

 

Mediation or conciliation is a voluntary step, providing an opportunity for a 

neutral third-party to assist the parties to reach their own resolution of concerns.  In 

mediation, the parties are responsible for arriving at their own solution, and the 

process is designed to create an environment for cooperative problem-solving 

between the parties.  If the parties can reach an agreement through mediation or 

other means, the U.S. NCP would consider requests by the parties to follow up on 

implementation. 
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III. Role of the Interagency Working Group and the Mexican NCP 

 

Per its standard procedures, the U.S. NCP consulted and received input from 

its U.S. government Interagency Working Group throughout the process.  The 

Mexican NCP was copied on the original Specific Instance submission.  The U.S. 

NCP consulted with the Mexican NCP during the process and accepted leadership 

of the Specific Instance on the grounds that the operations of the company 

implicated in the Specific Instance take place in the United States.  The Mexican 

NCP agreed with the Initial Assessment and offer of mediation.  

 


