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MEMORANDUM OF UNDERSTANDING

BETWEEN

________________________[insert government of source country]_______________________

and

_______________________[insert government of destination country]______________________

(each a “Party” and together, the “Parties”)



REGARDING BEST PRACTICES IN RELATION TO 
THE EMPLOYMENT OF DOMESTIC WORKERS


[bookmark: _Toc260044191][bookmark: _Toc260044223][bookmark: _Toc260044192][bookmark: _Toc260044224][bookmark: _Toc430165443]DEFINITIONS
“Domestic Work”[footnoteRef:2] shall mean work performed in or for a household or households. [2:  See Article 1(a), Convention No. 189 Concerning Decent Work for Domestic Workers (2011) (hereinafter, “Domestic Workers Convention, 2011”).] 

“Domestic Worker”[footnoteRef:3] shall mean any person engaged in Domestic Work within an employment relationship.  [3:  See Article 1(b), Domestic Workers Convention, 2011.] 

“Exploitation”[footnoteRef:4] shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labor or services, slavery or practices similar to slavery, servitude or the removal of organs. [4:  Note: This definition is from the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, Supplementing the United Nations Convention Against Transnational Organized Crime (2000) (“Palermo Protocol”)] 

“Trafficking in Persons”[footnoteRef:5] shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of Exploitation. The recruitment, transportation, transfer, harbouring or receipt of a child (being a person under 18 years of age) for the purpose of Exploitation shall be considered “Trafficking in Persons” even if this does not involve any of the means set forth in this definition.  [5:  Note: This definition is from the Palermo Protocol.] 

“Victim of Trafficking in Persons”[footnoteRef:6] shall mean any natural person who has been subject to Trafficking in Persons. [6:  Note: This definition is from the UNODC Model Law Against Trafficking in Persons ] 

[bookmark: _Toc430165444]objectives and scope
[bookmark: _Ref168885606]The Parties recognise that the employment of [insert the origin of source country] Domestic Workers in [insert name of destination country] is a mutually beneficial practice, and intend for this Memorandum of Understanding (“Agreement”) to facilitate and regulate the recruitment and engagement of Domestic Workers.
[The Parties shall act in accordance with the framework of best practices set out in this Agreement, which includes:
undertaking all necessary measures to adopt or strengthen appropriate legal provisions for the employment and protection of Domestic Workers, in conformity with relevant international conventions, as further detailed at paragraph 4;
supporting the prevention of Trafficking in Persons, by the adoption of appropriate enforcement measures and penalties to prevent abusive practices; and
protecting the rights of Domestic Workers by supporting initiatives that aim to inform and educate Domestic Workers about their rights and obligations, including as set forth in the appended model contract (“Model Contract”), and the means they have to access relevant services and complaint mechanisms][footnoteRef:7]  [7:  Note: Inclusion of this item 2.2 would be considered to be a best practice.] 

[bookmark: _Toc430165445]authorised agencies
[bookmark: _Ref399075357]Authorised Agencies. For the purposes of this Agreement, the [insert appropriate ministry in source country] and the [insert appropriate ministry in destination country] shall be the authorised agencies for the [government of source country] and the [government of destination country] (“Authorised Agencies”).
Recruitment Agencies. The Authorised Agencies shall cooperate to ensure that Domestic Workers are only recruited by accredited recruitment agencies, which are regulated by the Authorised Agencies and which comply with relevant laws and regulations. 
Enforcement and Compliance. Cooperation between the Authorised Agencies shall include supporting each other in establishing effective means of enforcing the relevant laws and regulations, monitoring compliance, and taking appropriate action against any contravention. 
Contracts.[footnoteRef:8] The Authorised Agencies agree to establish a system of contract attestation in [insert source country] and contract verification in [insert destination country], to ensure that Domestic Workers are engaged on the same or similar contracts of employment, such as the Model Contract found in Appendix A (such Model Contract or any similar contract of employment, a “Contract of Employment”). Any variations between different versions of a Contract of Employment that arise out of translation shall be interpreted in the favour of the Domestic Worker.  [8:  See Article 7, Domestic Workers Convention, 2011; see also Sections 4 and 5 of Recommendation Concerning Decent Work for Domestic Workers, 2011 (hereinafter, “Domestic Workers Recommendation, 2011”).] 



Information Sharing. The Authorised Agencies will cooperate and share information relating to the employment of Domestic Workers, including information regarding labor demands and employee criteria, any new or pending rules or regulations, and the names and dates of employment for both prospective and currently-engaged Domestic Workers.
Annual Consultations. The Authorised Agencies shall hold regular consultations, at least annually, on matters arising from the implementation of this Agreement, including reviewing the extent to which any further commitments are required from the Parties in order to achieve the objectives contained herein. 

[bookmark: _Ref399225072][bookmark: _Toc430165446]PREVENTATIVE MEASURES
Legal Reform. The Parties shall undertake necessary legal action to facilitate the implementation of this Agreement. In addition, the Parties hereby reaffirm their commitment to support legal reform and appropriate measures in conformity with [insert relevant local laws and policies] to support the execution of the following agreements to which the Parties have both acceded [insert any international agreements to which the Parties have both acceded, for example, the United Nations Convention against Transnational Organized Crime and the Protocols Thereto, the Convention on the Rights of a Child, the Convention on the Elimination of all Forms of Discrimination Against Women, the ILO Convention Concerning Decent Work for Domestic Workers and the Recommendation Concerning Decent Work for Domestic Workers, and the ILO Protocol and Recommendation to the Forced Labor Convention] and any other universal declarations or international conventions to which the Parties have both acceded.
[Prevention of Trafficking in Persons and Information Sharing. The Parties shall take all necessary measures within their respective territories to prevent cross-border Trafficking in Persons. The Parties shall freely share information regarding activities on cross-border Trafficking in Persons, while also protecting domestic worker confidentiality/personally identifiable information.][footnoteRef:9] [9:  Note: Inclusion of this Section 4.2 would be considered to be a best practice.] 

[Education and Capacity Building. The Parties shall establish and provide appropriate educational and vocational programs for Domestic Workers traveling between the two countries to increase their education and employment opportunities and reduce vulnerability to Trafficking in Persons.  Such programs may include, but shall not be limited to: foreign language classes, job search assistance, and education on workplace rights, health and safety standards, and Trafficking in Persons and its corollary risks.][footnoteRef:10] [10:  Note: Inclusion of this Section 4.3 would be considered to be a best practice.] 

[Inspection and Enforcement. The Parties shall establish measures for labor inspection, enforcement and penalties with due regard for the special characteristics of Domestic Work.][footnoteRef:11] [11:  Note: Inclusion of this Section 4.4 would be considered to be a best practice. See Article 17(2), Domestic Workers Convention, 2011.] 

Complaint Mechanisms. The Parties shall establish effective and accessible complaint mechanisms and means of ensuring the protection of Domestic Workers. Such mechanisms shall take into consideration reporting, investigation and prosecution of abuse, harassment and violence towards Domestic Workers.  
[Emergency Services. The Parties shall establish programs and procedures to address allegations of abuse, harassment or violence against Domestic Workers. Such programs and procedures shall include a 24-hour hotline with interpretation services for Domestic Workers who need immediate assistance.][footnoteRef:12] [12:  Note: Inclusion of this Section 4.6 would be considered to be a best practice; see Section 21(1)(a), Domestic Workers Recommendation, 2011.] 

Protection of Recruited Domestic Workers.[footnoteRef:13] Each Party agrees to adopt all necessary and appropriate measures within its jurisdiction and in collaboration with the other Party to provide adequate protection for and prevention of abuses of Domestic Workers recruited or placed in its territory, including by private employment agencies. Such measures shall include the establishment of a 24-hour hotline that shall provide Domestic Workers with information about abuse, how to access effective complaint mechanisms, and how to best secure assistance.  [13:  See Articles 5 and 15, Domestic Workers Convention, 2011; see also Section 21(1)(a), Domestic Workers Recommendation, 2011.] 

Visas. Private employment agencies and or the appropriate authorized agency shall coordinate with the proper authorities to ensure that Domestic Workers receive and have the proper visa and/or necessary work permit(s) prior to arrival in the country of employment.
Each Party agrees to adopt all necessary and appropriate measures within its jurisdiction and in collaboration with the other Party to prohibit employers from (i) charging workers recruitment fees, or (ii) retaining the Domestic Worker's passport in connection with entering into the Contract of Employment.
[bookmark: _Toc430165447]Conditions to and Terms of Employment
Age of Employment.[footnoteRef:14] The Parties shall ensure that the minimum age of employment shall be the older of the following ages: [14:  See Article 4(1), Domestic Workers Convention, 2011.] 

The minimum age for workers, generally, as established by the national laws and regulations of the Parties, or
Fifteen (15) years old, the minimum age for employment pursuant to the Minimum Age Convention, 1973 (No. 138) (Article 2.3).
Compulsory Education.[footnoteRef:15] In the event the minimum age of employment is less than eighteen (18) years of age, then the Parties shall ensure that such employment shall not deprive the Domestic Worker of compulsory education and/or interfere with opportunities to participate in further education or vocational training. [15:  See Article 4(2), Domestic Workers Convention, 2011. ] 

Pregnancy and HIV Testing. [footnoteRef:16]  Potential Domestic Workers shall not be required to undergo any form of pregnancy or HIV testing as a condition to employment, nor shall potential Domestic Workers be required to disclose their pregnancy or HIV status as a condition to employment. [16:  See Article 3(c), Domestic Workers Recommendation, 2011.  Note also that in a number of jurisdictions some medical tests (including HIV and pregnancy testing) are a legal requirement in order for workers to obtain employment and/or residency visas from the government, and compliance with such requirements is mandatory. ] 

Wages and Benefit Equality.[footnoteRef:17]  Domestic workers shall be entitled to at least minimum wages and benefits due to local workers, and Domestic Workers shall not be discriminated against on the basis of gender, age, race, religion or national origin. [17:  See Articles 11 and 12, Domestic Workers Convention, 2011.] 

Frequency of Payment?
[Bank Account and Direct Deposit. At the Domestic Worker’s request, employers shall assist Domestic Workers to open a bank account in the name of the Domestic Worker, in the destination country, under the sole control of the Domestic Worker. With the consent of the Domestic Worker concerned, all wages shall be paid to Domestic Workers by cheque or through direct deposit to such bank account.  Alternatively, employers and Domestic Workers may agree in writing for the Domestic Worker to be paid in cash [or for payment to be made into a bank account located in another country.]
[Scope of Work.  The Parties shall take measures to ensure that employers shall not employ Domestic Workers to perform any work other than as provided in the Contract of Employment.][footnoteRef:18] [18:  Note: Inclusion of this Section 5.6 would be considered to be a best practice.] 

Training and Education. The Parties shall ensure that Domestic Workers receive information and education related to the customs and traditions of the country of employment.
Weekly Rest.[footnoteRef:19]  Weekly rest shall be at least twenty-four (24) consecutive hours. During such time, Domestic Workers shall be free to dispose of their time as they please and shall not be required to remain in the household. [19:  See Article 10(2), Domestic Workers Convention, 2011; Domestic Workers Recommendation, 2011.] 

[Maximum Hours.  The Parties shall ensure that Domestic Workers shall not be required to work in excess of ten (10) hours per day.][footnoteRef:20]  [20:  Note: Inclusion of this Section 5.9 would be considered to be a best practice.] 

[Holiday Time. The Parties shall ensure that Domestic Workers are entitled to receive at least one week of paid holiday leave per year.][footnoteRef:21]  [21:  Note: Inclusion of this Section 5.10 would be considered to be a best practice.] 

Religious Observance, Social and Political Gatherings. The Parties shall ensure that Domestic Workers are permitted to observe religious traditions and attend religious services, social and political gatherings. 
Informing Domestic Workers of Their Rights.[footnoteRef:22]  The Parties shall undertake best efforts to ensure that Domestic Workers are informed of the terms and conditions of their employment. [22:  See Article 7, Domestic Workers Convention, 2011; see also Section 6(2), Domestic Workers Recommendation, 2011.] 



Enforceability of Contract of Employment. The Parties shall ensure that Domestic Workers receive, prior to crossing national borders for the purpose of employment as a Domestic Worker, a Contract of Employment. [footnoteRef:23] [23:  Note: This Section 5.15 applies in instances in which a migrant domestic worker is recruited in one country for domestic work in another country.  Pursuant to the Article 8(2), Domestic Workers Convention, 2011, this requirement is not applicable in instances in which domestic workers enjoy freedom of movement for the purpose of employment.] 

The Contract of Employment shall be written in a language understood by the Domestic Worker and enforceable in the country in which the work is to be performed.
The Contract of Employment shall, at a minimum, include (i) the name and address of the employer and of the worker, (ii) the address of the usual workplace(s), (iii) the starting date, and, if the Contract of Employment is for a specified period of time, the duration of the Contract of Employment, (iv) a description of the type of work to be performed, (v) the rate of pay and/or compensation for overtime, and the frequency of payments, (vi) the normal hours of work, (vi) paid annual leave, and daily and weekly rest period, (vii) the provision of food and accommodation, if applicable, (ix) the terms of repatriation, (x) terms and conditions relating to termination of employment by either the Domestic Worker or the employer, including the period of notice required, (xi) sick leave and if applicable, any personal leave terms, (xii) any other payments to which the Domestic Worker is entitled, (xiii) any payments in kind and their monetary value; and (xiv) details of any accommodation provided. 
Working Conditions.[footnoteRef:24] The Parties shall ensure that Domestic Workers enjoy fair terms of employment as well as decent working conditions and decent living conditions that respect their privacy. [24:  See Article 6, Domestic Workers Convention, 2011.] 

Residence of Domestic Worker.[footnoteRef:25] Those Domestic Workers who reside in the household shall not be obliged to remain in the household or with household members during periods of daily and weekly rest or annual leave. Domestic workers shall be entitled to keep in their possession their travel and identity documents. [25:  See Article 9, Domestic Workers Convention, 2011.] 

Terms of Employment and MOU. In the instance that this Agreement or the terms contained in the Domestic Worker’s written Contract of Employment conflict, the terms of employment that are most favourable to the rights of the Domestic Worker shall govern and apply.
[bookmark: _Toc430165448]PROTECTIVE MEASURES
[bookmark: _Toc393098011][bookmark: _Toc393121003][bookmark: _Toc259796857]Victims of Trafficking in Persons.  The Parties agree that Victims of Trafficking in Persons are considered victims and should not be charged with offenses committed as a result of having been trafficked and, in any case where a Victim of Trafficking in Persons has been charged and convicted of such an offense, that conviction should be vacated.  Victims of Trafficking in Persons shall not be detained in circumstances where they are seeking repatriation and shall be aided by competent authorities, which shall provide victims with shelter, protection and appropriate services during such process.
Access to the Courts.[footnoteRef:26] The Parties shall ensure that all Domestic Workers have access, as individuals or through a representative, to courts, tribunals or other dispute resolution mechanisms under conditions that are not less favourable than those that are available to workers, generally.  Such access shall be available both during and after employment, irrespective of departure from the country of employment.  In any and all circumstances, Domestic Workers shall enjoy full due process under the law. [26:  See Article 16, Domestic Workers Convention, 2011.] 

[Legal Remedies.  The Parties shall work to ensure that Victims of Trafficking in Persons and abuse have, at minimum, access to the following legal remedies: (i) restitution of any undisputed personal property obtained by authorities during apprehension, (ii) offenders shall be liable to Victims of Trafficking in Persons for property obtained unjustly through trafficking and or exploitation, (iii) Victims of Trafficking in Persons may claim compensation of any damages caused by trafficking, (iv) Victims of Trafficking in Persons who are arrested for crimes committed as a result of Trafficking in Persons shall be entitled to expungement and vacatur of such crimes and (v) Victims of Trafficking in Persons shall be entitled to payment for unpaid services.][footnoteRef:27] [27:  Inclusion of this Section 6.3 would be considered to be a best practice.] 

[bookmark: _Ref399225192][bookmark: _Toc430165449]cooperation in Prevention of trafficking IN PERSONS
The Parties shall cooperate at bilateral, regional and global levels for the purpose of enhancing the protection of Domestic Workers, especially in matters concerning the prevention of Trafficking in Persons for Domestic Work, the access to social security and healthcare, the monitoring of the activities of private employment agencies recruiting persons to work as Domestic Workers in another country, the dissemination of good practices and the collection of statistics on Domestic Work.
[The Parties shall consult as appropriate unions, employers and other appropriate organisations in identifying areas of cooperation for the purposes of prevention of Trafficking in Persons and giving effect to the Preventative Measures (as further detailed at paragraph 4), including but not limited to: (i) relevant laws and practices; (ii) information, compliance and enforcement systems; (iii) employment relations including employment dispute settlement; (iv) development training of the Domestic Workers; (v) occupational safety and health; (vi) promotion and protection of employment rights and obligations of Domestic Workers (“Cooperative Measures”).][footnoteRef:28] [28:  Inclusion of this Section 7.2 would be considered to be a best practice; see generally Article 13(s), Domestic Workers Convention, 2011.] 

[The Parties shall cooperate on the implementation of Cooperative Measures by undertaking activities such as exchanging best practice information, joint projects, studies, exchanges, visits, reviews, workshops and dialogues as the Parties may agree (“Cooperative Activities”). Resourcing of such Cooperative Activities shall be agreed by the Parties.][footnoteRef:29] [29:  Inclusion of this Section 7.3 would be considered to be a best practice.] 

With a view to guaranteeing the implementation of this Agreement and establishing a cooperation programme for Cooperative Measures and coordinating the Cooperative Activities, the Parties shall establish an [Anti-Trafficking Committee] or [Joint Action Committee] (“Committee”) responsible for matters relating to this Agreement, comprising relevant officials from the Parties' respective Governments with a sufficient level of expertise and authority.
The Committee shall meet within the first year of the signing of the Agreement. The Committee shall subsequently meet [every year] unless otherwise mutually agreed, to:
Establish an agreed work programme of Cooperative Activities;
Oversee and evaluate Cooperative Activities;
Serve as a channel for dialogue on matters of mutual interest;
Review the operation and outcomes of this Agreement; and
Provide a forum to discuss and exchange views on anti-Trafficking issues of interest or concern with a view to reaching a consensus on these issues between the Parties.
In undertaking its work, the Committee may consult with, or invite the participation of, members of the public or relevant sectors over any matters relating to the operation of this Agreement by whatever means the Parties consider appropriate. 
[bookmark: _Toc430165450]REPATRIATION
The Parties agree to cooperate to the best of their endeavours to ensure the return of Domestic Workers to their address of origin who have (i) completed their terms of employment or (ii) who are leaving their country of employment and returning to their country of origin due to abuse or mistreatment. 
The Parties agree that a Domestic Worker’s temporary return to his or her country of origin, with the consent of his or her employer, shall not cause termination of a Contract of Employment whose terms and conditions of employment remain in compliance with the Authorised Agencies' regulations and remain in effect.
The Parties agree to implement measures ensuring that the employers of the Domestic Workers shall pay all necessary expenses, including travel costs, for the return of Domestic Workers to their country of origin in the event of the following: (i) completion and/or termination of the Contract of Employment, (ii) war, (iii) civil disturbance, (iii) major natural disaster, or (iv) the death of the Domestic Worker, including the expense of returning the body. 
The Authorised Agencies agree to establish and administer a fund for Domestic Workers (“Fund”). 
[bookmark: _Toc392838831][bookmark: _Toc392838879][bookmark: _Toc392838927][bookmark: _Toc392838975][bookmark: _Toc392840411][bookmark: _Toc392841137][bookmark: _Toc392857391][bookmark: _Toc393098058][bookmark: _Toc393121050][bookmark: _Toc260044219][bookmark: _Toc260044251][bookmark: _Toc259796874][bookmark: _Toc430165451]

GOVERNING LAW AND JURISDICTION
This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the laws of [insert governing law] and each party irrevocably agrees to submit to the exclusive jurisdiction of [insert courts with jurisdiction] over any claim or matter arising under or in connection with this Agreement. 


					
	Signed on behalf of the Government of [insert name of source country] by:
	))
	Signature
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	Signed on behalf of the Government of [insert name of destination country] by:
	))
	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	

	
	
Title
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