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CHAPTER 13

Environment and Other Transnational Scientific Issues

A.

LAND AND AIR POLLUTION AND RELATED ISSUES

1.

Climate Change
As discussed in Digest 2015 at 553-60, and Digest 2016 at 542-51, the Paris Agreement
was adopted at the 21st session of the Conference of the Parties to the United Nations
Framework Convention on Climate Change (“UNFCCC”) in 2015 and entered into force
in 2016. On June 1, 2017, President Trump announced that “the United States will
withdraw from the Paris Climate Accord … but begin negotiations to reenter either the
Paris Accord or a really entirely new transaction on terms that are fair to the United
States, its businesses, its workers, its people, its taxpayers.” His full remarks are
available at https://www.whitehouse.gov/briefings-statements/statement-presidenttrump-paris-climate-accord.
Following the President’s announcement, the G20 Leaders’ Declaration, adopted
at the G20 Summit held July 7-8, 2017, in Hamburg, Germany, noted the U.S. decision.
The Declaration is excerpted below and can be found at http://europa.eu/rapid/pressrelease_STATEMENT-17-1960_en.htm.
We take note of the decision of the United States of America to withdraw from
the Paris Agreement. The United States of America announced it will
immediately cease the implementation of its current nationally-determined
contribution and affirms its strong commitment to an approach that lowers
emissions while supporting economic growth and improving energy security
needs. The United States of America states it will endeavour to work closely with
other countries to help them access and use fossil fuels more cleanly and
efficiently and help deploy renewable and other clean energy sources, given the
importance of energy access and security in their nationally-determined
contributions.
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On August 4, 2017, the United States notified the UN Secretary General, in his
capacity as depositary for the Paris Agreement, of its intent to withdraw from the Paris
Agreement. See August 4, 2017 State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/08/273050.htm. The text of the August 4,
2017 communication from Ambassador Nikki R. Haley, U.S. Permanent Representative
to the UN, regarding U.S. withdrawal from the Paris Agreement follows and is available
at https://treaties.un.org/doc/Publication/CN/2017/CN.464.2017-Eng.pdf.
___________________
*

*

*

*

The Representative of the United States of America to the United Nations presents her
compliments to the Secretary-General of the United Nations.
This is to inform the Secretary-General, in connection with the Paris Agreement, adopted
at Paris on December 12, 2015 (“the Agreement”), that the United States intends to exercise its
right to withdraw from the Agreement. Unless the United States identifies suitable terms for
reengagement, the United States will submit to the Secretary-General, in accordance with Article
28, paragraph 1 of the Agreement, formal written notification of its withdrawal as soon as it is
eligible to do so. Pending the submission of that notification, in the interest of transparency for
parties to the Agreement, the United States requests that the Secretary-General inform the parties
to the Agreement and the States entitled to become parties to the Agreement of this
communication relating to the Agreement.
The Representative of the United States of America to the United Nations avails herself
of the opportunity to renew to the Secretary-General the assurances of her highest consideration.
*

*

*

*

The United States continued to participate in international climate change
negotiations and meetings, including the 23rd session of the Conference of the Parties
(“COP-23”) to the UN Framework Convention on Climate Change. Judith G. Garber,
Acting Assistant Secretary of State for the Bureau of Oceans and International
Environmental and Scientific Affairs, delivered the U.S. national statement at COP-23 in
Bonn, Germany, on November 16, 2017. Her remarks are excerpted below and available
at https://www.state.gov/e/oes/rls/remarks/2017/275693.htm.
___________________
*

*

*

*

Irrespective of our views on the Paris Agreement, the United States will continue to be a leader
in clean energy and innovation, and we understand the need for transforming energy systems.
President Trump made this clear when the United States joined other G-20 countries in
the G-20 Leaders’ Declaration in stating that we remain collectively committed to mitigating
greenhouse gas emissions through, among other things, increased innovation on sustainable
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energy and energy efficiency, and working towards low greenhouse gas emissions energy
systems.
Our guiding principles are universal access to affordable and reliable energy, and open,
competitive markets that promote efficiency and energy security, not only for the United States
but around the globe.
The United States will continue supporting a balanced approach to climate mitigation,
economic development, and energy security that takes into consideration the realities of the
global energy mix.
Over the past 10 years, the United States has shown that it can reduce emissions while
growing the economy and promoting energy security. Since 2005, the United States’ net
greenhouse gas emissions have decreased 11.5 percent while the U.S. economy has grown 15
percent, adjusted for inflation.
A large portion of these reductions have come as a result of the adoption by the private
sector of innovative energy technologies—fostered by early stage innovation by the public
sector.
Collaborative U.S. public and private efforts over the past ten years have resulted in
dramatic decreases in the cost of low-emissions technologies and fuels, including natural gas,
solar, wind, energy storage, and energy efficiency. Natural gas prices have dropped to about a
third of what they were in 2007 and the cost of utility-scale solar PV has dropped by more than
64 percent.
We want to work with other countries to continue advancing the development and
deployment of a broad array of technologies that will ultimately enable us to achieve our climate
and energy security goals.
Already, the United States is working bilaterally with countries such as China and India
to advance power sector transformation and smart grid technologies, energy efficiency, and
Carbon Capture, Utilization and Storage.
We are also engaged in many multilateral initiatives.
*

*

*

*

Of course, we know that each country will need to determine the appropriate energy mix
based on its particular circumstances, taking into account the need for energy security, promotion
of economic growth and environmental protection.
In that context, we want to support the cleanest, most efficient power generation,
regardless of source.
Beyond energy, the United States will continue to help our partner countries reduce
emissions from forests and other lands, to adapt to the impacts of climate change, and to respond
to natural disasters.
*

*

*

*

In sum, the United States intends to remain engaged with our many partners and allies
around the world on these issues, here in the U.N. Framework Convention and everywhere else.
*

*

*

*
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2.

Ozone Depletion
As discussed in Digest 2016 at 554-59, the Parties to the Montreal Protocol agreed to
the Kigali Amendment to phase down the use and production of potent greenhouse
gases known as hydrofluorocarbons (“HFCs”) in 2016. In 2017, the meeting of the
parties marked the 30th anniversary of the Montreal Protocol. On November 23, 2017,
Judith G. Garber, Principal Deputy Assistant Secretary, Bureau of Oceans and
International Environmental and Scientific Affairs, delivered remarks at the 29th Meeting
of the Parties. The remarks are excerpted below and available at
https://www.state.gov/e/oes/rls/remarks/2017/275874.htm.
___________________
*

*

*

*

Thank you, Mr. President. It is wonderful to celebrate the 30 th anniversary of the Montreal
Protocol in its namesake city. …
The United States is proud of its long track record of leadership in this body. The United
States was among the first countries to ratify the Montreal Protocol, which was approved by the
United States Senate without a single dissenting vote. And U.S. industry has led the way, at
every stage, innovating to develop new generations of technology that has allowed Parties to
meet their Montreal Protocol obligations even while the use of air conditioning and refrigeration
has grown rapidly around the world.
The United States views the Montreal Protocol as of one of the world’s most successful
multilateral environmental agreements. When he signed the Montreal Protocol, President Reagan
said, and I quote: “The Montreal Protocol is a model of cooperation. It is a product of the
recognition and international consensus that ozone depletion is a global problem, both in terms
of its causes and its effects. The Protocol is the result of an extraordinary process of scientific
study, negotiations among representatives of the business and environmental communities, and
international diplomacy. It is a monumental achievement.” It is to the credit of everyone in this
room that this statement is as true today as it was 30 years ago.
This extraordinary body and the people implementing it have already and will continue to
see huge benefits for the environment and the health of people all over the world.
Full implementation of the Montreal Protocol is expected to result in the avoidance of
more than 280 million cases of skin cancer, approximately 1.6 million skin cancer deaths, and
more than 45 million cases of cataracts in the United States alone, with even greater benefits
worldwide.
Truly few institutions in history can boast such a large positive impact.
Another characteristic of this body is tenacity and perseverance to see through long-term
commitment. Thirty years ago, we courageously took action on CFCs, which represented the
largest and most immediate threat to the ozone layer.
But we didn’t stop there. We knew that while HCFCs were less harmful to the ozone
layer than CFCs, we could not adequately protect the ozone layer without action on HCFCs as
well. So we agreed to phase out HCFCs.
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Each transition has brought us to better, more energy efficient technologies that continue
to meet the modern needs of populations in every country, and at the same time improve
environmental and health outcomes for all.
And, most recently, we came together again to address the environmental impact of the
primary replacements for ozone-depleting substances—HFCs—and adopted the Kigali
Amendment.
The United States believes the Kigali Amendment represents a pragmatic and balanced
approach to phasing down the production and consumption of HFCs, and therefore we support
the goals and approach of the Amendment.
There are a number of steps in our domestic process that we would need to complete
before reaching a final decision on transmittal of the Kigali Amendment to the U.S. Senate for its
advice and consent.
There is no timeline currently determined for these steps, but we have initiated the
process to consider U.S. ratification of the Amendment.
We have enjoyed working with all of you for the past 30 years and look forward to
continuing our cooperation. We have much work ahead of us, but we can rely on a strong
foundation built by decades of Ozone Heroes. We can, and will, continue that incredible legacy.
*
3.

*

*

*

Minamata Convention
On May 18, 2017, the Minamata Convention on Mercury surpassed the requirement of
50 Parties for entry into force when the EU and seven of its member States deposited
their instruments of ratification at UN Headquarters in New York, bringing to 52 the
number of Parties. The agreement entered into force on August 16, and the first
Conference of the Parties (“COP-1”) was held in September 2017 in Geneva. As
discussed in Digest 2013 at 391-92, the Minamata Convention was concluded in 2013.
The United States joined on November 6, 2013 when it deposited its instrument of
acceptance.
One of the key issues at the first COP was resolving how regional economic
integration organizations (“REIOs”), such as the EU, would be counted for purposes of
voting (on procedural matters) and quorum. The U.S. statement upon adoption of the
rules of procedure for COP-1 includes the following:
Thank you, Mr. President. The United States welcomes the adoption of the rules
of procedure by the COP. We would like to take this opportunity to underscore
our understanding that, in the event of any vote or calculation of quorum, these
rules provide that a regional economic integration organization (REIO) would be
counted as the number of its member states that are parties to the Convention
and are otherwise eligible to vote and present in the meeting room at the time
of the vote or quorum count. Our understanding is that this is how these rules
have been operationalized in the Stockholm and Rotterdam Conventions, and
that this is how these rules would be implemented in Minamata as well.
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Acting Assistant Secretary Garber led the U.S. delegation to COP-1. See
September 26, 2017 State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/09/274429.htm. The media note describes
the significance of the Convention for the United States:
The Convention requires countries to apply best available techniques and best
environmental practices to control mercury emissions from the largest industrial
sources—to include modern technologies. The United States, which already
employs these tools, should see a significant reduction in cross-border mercury
pollution as a result of improved controls in other countries. The Agreement
aims to protect human health and the environment from the adverse effects of
mercury and the United States is a party.
4.

Transboundary Air Pollution
On January 18, 2017, the Secretary of State signed the instrument of acceptance to join
the 2012 amendments to the Gothenburg Protocol to the 1979 Convention on LongRange Transboundary Air Pollution (“LRTAP”), and the United States deposited the
instrument with the UN as depositary. The UN depositary notification is available at
https://treaties.un.org/doc/Publication/CN/2017/CN.20.2017-Eng.pdf. Acceptance by
the United States includes the following declaration:
The United States does not accept the procedure set out in paragraph 7 of article
13bis with respect to amendments to annexes IV to XI. Accordingly, consistent
with paragraph 6 of article 13bis, for amendments to these annexes the
procedure set out in paragraph 3 of article 13bis will apply for the United States.

B.

PROTECTION OF MARINE ENVIRONMENT AND MARINE CONSERVATION

1.

Arctic
Arctic Council Ministerial
On May 11, 2017, in Fairbanks, Alaska, the governments of Canada, Denmark, Finland,
Iceland, Norway, Russia, Sweden, and the United States entered into an Agreement on
Enhancing International Arctic Scientific Cooperation. The foreign ministers of the Arctic
states also signed the Fairbanks Declaration.
The Agreement and Declaration were concluded as part of the 10th Arctic
Council ministerial meeting, held in Fairbanks, and chaired by Secretary Tillerson. See
May 11, 2017 State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/05/270816.htm. The media note summarizes
other developments at the ministerial meeting:
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At the meeting, Secretary Tillerson recognized the Arctic Council as an
indispensable forum for cooperation and affirmed that the United States will
continue to be an active member as it transfers chairmanship of the Council to
Finland. As issues of great concern, he noted advancing the welfare and living
conditions of Arctic communities; recognizing each country’s strategic interests
in the Arctic; and ensuring vigilance in protecting the fragile environment.
Secretary Tillerson announced the signing of the Fairbanks Declaration in
which the Council reaffirmed its commitment to maintain peace, stability, and
constructive cooperation in the Arctic, and to sustainable development and the
protection of the Arctic environment. The Fairbanks Declaration recognized the
key accomplishments during the 2015-2017 U.S. Chairmanship of the Arctic
Council to advance Arctic Ocean safety, security, and stewardship and improve
economic and living conditions. The full text of the agreement is available here.
Secretary Tillerson also announced the signing of the Agreement on
Enhancing International Arctic Scientific Cooperation by Canada, Denmark,
Finland, Iceland, Norway, Russia, and the United States. This is the third legally
binding agreement negotiated under the auspices of the Arctic Council. The
agreement facilitates access by scientists of the eight Arctic States to Arctic areas
that each State has identified, including entry and exit of persons, equipment,
and materials; access to research infrastructure and facilities; and access to
research areas. The agreement also calls for the parties to promote education
and training of scientists working on Arctic matters. You can read the full text of
the agreement here.
Secretary Tillerson delivered remarks at the Arctic Council ministerial on May 11,
2017. His remarks are excerpted below and available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/05/270813.htm.
___________________
*

*

*

*

The United States had been privileged to lead the Arctic Council at a time when the Arctic
Region has been facing unprecedented change and challenges.
I am grateful for the level of cooperation that the nations and the peoples of the Arctic
have demonstrated as they continue to address these challenges.
The Arctic Council, which recently celebrated its 20th anniversary, has proven to be an
indispensable forum in which we can pursue cooperation. I want to affirm that the United States
will continue to be an active member in this council. The opportunity to chair the Council has
only strengthened our commitment to continuing its work in the future.
We look forward to working with Finland as they assume the leadership role of this
council. There are still issues of great concern to each of us that we can address, including
advancing the welfare and living conditions of those who call the Arctic home; recognizing that
each country has a strategic interest in being part of the Arctic’s future; and making sure that we
continue to be vigilant in protecting the fragile environment.
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In the United States, we are currently reviewing several important policies, including how
the Trump administration will approach the issue of climate change. …The Arctic Council will
continue to be an important platform as we deliberate on these issues.
I could not hope to mention all of the individual initiatives and programs that the Council
has brought to fruition over the past two years under U.S. chairmanship. Each of the Council’s
subsidiary bodies has done outstanding work in this respect, and I do wish to acknowledge and
commend all of their efforts, even as I highlight but a few.
The signing of the Agreement on Enhancing International Arctic Scientific
Cooperation will facilitate the movement of scientists, scientific equipment, and importantly,
data sharing across the international boundaries of the Arctic.
The Council has produced the first-ever assessment of telecommunications infrastructure
in the Arctic. During the Finnish chairmanship, the Arctic Council will build on this work in
conjunction with the private sector to advance this ongoing effort to strengthen connectivity
throughout the Arctic Region.
Arctic Council members have conducted multiple exercises to prepare for potential
search-and-rescue events in the Arctic as well as to coordinate responses to environmental
incidents. These exercises significantly advanced our capacity to address risks inherent in the
increased human activity that is undergoing and will continue to expand in the Arctic Region.
At the community level, the council broke new ground in a number of ways. A
compelling initiative known as RISING SUN has produced resources that will prove truly
valuable to Arctic residents in addressing suicide prevention, particularly among indigenous
youth. The council also built on work initiated by the State of Alaska to improve water and
sanitation capacity in rural Arctic communities.
As Arctic shipping continues to increase, the Council took a number of measures
designed to ensure that such shipping remains safe and reliable, including the Arctic Ship Traffic
Database that will improve our understanding of the ship traffic in the Arctic, including the
number and types of vessels in the Arctic, their exact routing, and other important information.
And finally, the Council has strengthened resilience at the national and local levels in the
face of environmental and other change.
I could go on at length about our shared accomplishment, but I am certain other speakers
today will mention the many other Arctic Council projects deserving of recognition.
Let me close my remarks by thanking again all of those involved in these initiatives—the
many government officials, the permanent participants, the working group and task force chairs,
the secretariats, the observers and invited experts. The last two years have witnessed remarkable
growth in the reach and productivity of the Arctic Council, thanks to all of you. And I am
confident that, under the leadership of Finland, the Council is poised to do even more.
*

*

*

*

On May 8, 2017, David A. Balton, Deputy Assistant Secretary of State for
the Bureau of Oceans and International Environmental and Scientific Affairs, held a
special briefing previewing the Arctic Council ministerial. The transcript of the briefing is
excerpted below and available at
https://www.state.gov/r/pa/prs/ps/2017/05/270728.htm.
___________________
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*

*

*

*

…[T]he nations and people of the Arctic are gathering in Fairbanks, Alaska this week to bring to
fruition the two-year chairmanship of the U.S. of the Arctic Council and to …watch the passing
of the baton from the United States to Finland, who takes over the chair of the Arctic Council
this week.
What I thought I’d do at the outset here is just provide a little background of what the
Arctic Council is, what the U.S. chairmanship tried to accomplish, and talk a little bit about what
will actually happen here in Fairbanks this week, and then I’m happy to answer questions on any
of this from any of you.
So the Arctic Council is 20 years old. The eight nations of the Arctic created it through a
…a declaration. It mostly focuses on sustainable development and environmental protection of
the Arctic region. Every two years a different state of the Arctic takes over as chair. The United
States assumed the chairmanship from Canada about two years ago at a meeting in Iqaluit in
Nunavut, Canada.
We laid out at that time three principal areas of focus we hoped the Arctic Council would
follow over the course of these two years … that are coming to closure now. First, we were
trying to improve the economic and living conditions of the people who actually reside in the
Arctic, and I can talk about some of the projects that relate to that.
The second topic dealt with Arctic Ocean safety, security, and stewardship. As I think
many of you know, the Arctic Ocean is opening up in a very real sense, so there are a lot of
issues dealing with the increased human activity in the Arctic Ocean that we follow. And thirdly,
we were dealing with adapting to climate change in the Arctic, strengthening our resilience and
adaptation of Arctic communities in particular.
Some of the main things that you will hear about being brought to fruition this week:
Now, one is …the third binding agreement that the eight Arctic nations will sign. This one is on
enhancing scientific cooperation in the Arctic. This was a negotiation that took place under the
auspices of the Arctic Council, actually, over the course of several years. The negotiations
themselves were co-led by Russia and the United States, and they have produced a binding
agreement that we anticipate the Arctic ministers will sign on Thursday.
One other thing that has been completed already: For the first time ever, there is an
assessment of the telecommunications infrastructure in the Arctic. Any of you who have spent
time in the Arctic will know that there certainly are gaps and limitations in telecommunications
here in the Arctic. Here, we spent two years with taking a hard look at that, with the idea that
those gaps are to be filled over the next few years. Finland will take up this issue during its
chairmanship, working with the private sector, trying to improve telecommunications delivery in
the Arctic.
With the increase in Arctic shipping, we now have launched a new Arctic Shipping
Traffic Database. The idea is to have a much better understanding …in real time of ships that are
coming into and going out of and passing through the Arctic region. This will help in the
management of Arctic shipping going into the future.
And one other thing I would mention: In the past years, two other agreements that have
been signed previously have been implemented rather successfully over the last two years. One
relates to improving search-and-rescue in the arctic region, and the second relates to preparing
and responding to potential oil pollution incidents in the Arctic. Over the last two years, there
were joint exercises among the Arctic states on both of those, and I think we made a lot of
progress in getting ready for things that might happen in the future.

556

DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Obviously, there are a couple of dozen other individual initiatives that are coming to
fruition this week. If you are interested in knowing about more of them and about them in more
detail, the Arctic Council website is a good resource for you.
Let me say a word or two now about what actually will happen here in Fairbanks this
week. The ministerial meeting itself will take place on Thursday morning. It will be livestreamed
and Secretary of State Tillerson will chair the meeting. It will include a brief summary of the
accomplishments of the Arctic Council, including some of the things I just mentioned now.
Each of the states, the governments of the Arctic, will also have statements, and so too
will the representative of six organizations who represent the indigenous people for the Arctic
and who participate in their own name and right in the Arctic Council. They will all be able to
give statements as well. Finland will have a moment to lay out its plans for the next two years of
the Arctic Council too, and there will be a passing of the gavel—literally and figuratively—from
the United States to Finland to conclude the meeting.
One other document that will be signed in the course of the time here is what we will call
the Fairbanks Declaration. Every two years when the Arctic Council meets at the ministerial
level, it has developed and the ministers sign such declarations, the main purpose of which is to
summarize in a little more detail the work that has been completed and to look ahead also in a
little more detail at the two years of work to come.
*

*

*

*

… The agreement to be signed here this week, the one on scientific cooperation, is
essentially designed to allow scientists and their equipment and their data to flow more freely
across international boundaries within the Arctic. There have been times in the past when
permissions that scientists seek to do scientific research in another country have not been granted
or not been granted as readily as need be. This agreement is designed to facilitate scientific
agreement across international boundaries, not on any particular topic, but on any topic…
…This is a serious agreement, but I think … if you’re asking whether it obliges any of
the governments to conduct specific scientific research projects, no—the answer to that is no.
*

*

*

*

…So there’s only one topic that is beyond the reach of the Arctic Council, and that is
military security issues. When the Arctic Council was created 20 years ago, that was the one
topic that was excluded from its mandate. The real problems in the Arctic, if you’ve been
watching it at all, are socioeconomic and environmental in nature, and there are some security
issues related to those topics. So, for example, the increase in human activity in the Arctic raises
the prospect of search and rescue problems that might arise. I consider that to be a security issue
and the Arctic Council has been working to prepare for that. The increase in shipping through the
Arctic may lead to some oil spill or other environmental damage. That’s a kind of security issue
too, preparing for those types of incidents, and the Arctic Council has been working on things
like that as well. So those are the security issues that the Arctic Council is immersed in.
*

*

*

*
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2.

Antarctic
On December 1, 2017 the designation of the Ross Sea Region Marine Protected Area,
the world’s largest marine protected area (“MPA”), entered into force. See December 1,
2017 State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/12/276157.htm. See also Digest 2012 at 441
and Digest 2013 at 406-07 regarding the initiative of the United States and New Zealand
to establish the Ross Sea MPA. The media note describes the Ross Sea MPA:
The Ross Sea in Antarctica is an area of unique biodiversity and one of the last
unspoiled marine environments on the planet. This MPA will create special longterm opportunities for protecting marine life and for promoting marine scientific
research.
The Ross Sea MPA was … adopted by the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR) in October of 2016.
It is 1.55 million square kilometers in size, about twice the size of the State of
Texas.

3.

International Fisheries Management Agreements
The United States deposited its instrument of ratification for the Convention on the
Conservation and Management of High Seas Fishery Resources in the South Pacific
Ocean with New Zealand as depositary on January 19, 2017. In accordance with
paragraph 3 of Article 38 of the Convention, it entered into force for the United States
thirty days later on February 18, 2017. The United States announced the completion of
the necessary steps for ratification at the 5th South Pacific Regional Fisheries
Management Organization (“SPRFMO”) Commission Meeting, held in Adelaide,
Australia, from January 18-22, 2017. See February 18, 2017 press release of the
SPRFMO, available at https://www.sprfmo.int/new-meetingpage-News/archivenews/usa-ratifies-the-sprfmo-convention/.
The United States also deposited its instrument of ratification for the Convention
on the Conservation and Management of High Seas Fisheries Resources in the North
Pacific Ocean with the Republic of Korea as depositary on January 19, 2017. In
accordance with paragraph 3 of Article 25 of the Convention, it entered into force for
the United States thirty days later on February 18, 2017. See NPFC press release,
available at https://www.npfc.int/news/usa-becomes-full-member-npfc.
Also on January 19, 2017, the United States deposited its instrument of
ratification for the amendments to the Convention on Cooperation in the Northwest
Atlantic Fisheries, signed on October 24, 1978 in Ottawa, depositing its instrument of
ratification with Canada as depositary. These amendments are intended to modernize
management practices and improve the decision-making process of the Northwest
Atlantic Fisheries Organization (“NAFO”) and institute a formal dispute settlement
mechanism. See NAFO website, governance page, at
https://www.nafo.int/Home/NAFO-Governance. See also Digest 2014 at 564-65
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regarding Senate advice and consent to ratification of the amendments to the NAFO
Convention.
4.

Marine Pollution
Oil spills and marine pollution agreement with Cuba
On January 9, 2017, the United States and Cuba signed a bilateral agreement to prepare
for and respond to oil spills and hazardous substance pollution in the Gulf of Mexico and
the Straits of Florida. See January 9, 2017 State Department media note, available at
https://2009-2017.state.gov/r/pa/prs/ps/2017/01/266726.htm. See also U.S. Embassy
in Cuba media note, available at https://cu.usembassy.gov/united-states-cuba-signbilateral-oil-spill-preparedness-response-agreement/. The agreement provides for
cooperation and coordination to prevent, contain, and clean up oil and other hazardous
pollution in order to minimize adverse effects to public health and safety and the
marine and coastal environment. The agreement is available at
https://www.state.gov/s/l/c8183.htm. Chargé d’Affaires of the U.S. Embassy in Havana
Jeffrey DeLaurentis signed the agreement on behalf of the United States. Vice Minister
Eduardo Rodríguez Dávila of the Ministry of Transportation signed for the Republic of
Cuba. Ambassador DeLaurentis’s remarks at the signing are excerpted below and
available at https://cu.usembassy.gov/united-states-cuba-sign-bilateral-oil-spillpreparedness-response-agreement/.
___________________
*

*

*

*

The United States and Cuba have been working together since the re-establishment of diplomatic
relations on a range of cooperative activities related to environmental protection. Today we
make another advance in our common effort to protect the marine environment in the Straits of
Florida and the Gulf of Mexico.
This bilateral agreement is an acknowledgement of the importance of protecting our
marine ecosystems and coastal communities from pollution caused by oil spills and other
hazardous substances. Establishing a mutual framework—including diplomatic, legal, and
technical aspects—to prevent, prepare for, and respond to oil spills in the marine environment is
particularly important for neighbors 90 miles apart.
I congratulate the U.S. and Cuban authorities on this historic achievement. The U.S.
Coast Guard and Department of State have developed a strong and professional relationship with
their Cuban counterparts. This agreement strengthens that relationship, and helps ensure that our
coastlines, marine environments, and communities that depend on maritime commerce will be
better protected for future generations.
*

*

*

*
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5.

UN Ocean Conference
On June 7, 2017, Ambassador David Balton, Deputy Assistant Secretary of State for
Oceans and Fisheries in the Bureau of Oceans and International Environmental and
Scientific Affairs, delivered remarks at the United Nations Ocean Conference to Support
the Implementation of Sustainable Development Goal 14. His remarks are excerpted
below and available at https://usun.state.gov/remarks/7832.
___________________
*

*

*

*

As we all know, the ocean and its resources play a vital role in global security and prosperity.
But our ocean and its resources are under tremendous pressure from a variety of threats—
including illegal fishing, marine pollution, and ocean acidification.
The United States views this conference as an important part of the overall global
movement to address these threats and to promote the conservation and sustainable management
of our ocean for this and future generations.
Of particular importance this week are the Partnership Dialogues. By bringing together
all stakeholders to share methods, scientific insight, technological advances, pilot programs, and
case studies, these dialogues will help us identify new approaches and innovative solutions.
Such collaborative partnerships and global cooperation are critical to realizing progress,
which we have seen first-hand in the areas of fisheries management and combating marine
debris.
In the United States, commercial fisheries generate over $200 billion in sales and income
and support 1.4 million jobs. Worldwide, fisheries and aquaculture generate $148 billion in trade
revenue, and support the livelihood of about 12 percent of the world’s population.
However, illegal, unreported, and unregulated, or IUU, fishing around the world is
jeopardizing international food security and economic growth, and threatening marine
ecosystems.
The global value of IUU fishing is in the tens of billions of dollars each year. And illegal
fisheries are often intertwined with drug trafficking, labor exploitation, environmental
degradation, and organized crime.
To combat IUU fishing, the United States has championed the FAO Port State Measures
Agreement, which had its first meeting of the parties just last week.
This agreement will help prevent illegal fishing from undermining valuable fisheries
resources and help to level the playing field for legal fishers by keeping fish illegally harvested
out of markets.
In 2014, the United States launched the Our Ocean Conference series. In the past three
years, these events have generated commitments valued at over $9.2 billion to protect our ocean
and to protect over 9.9 million square kilometers of ocean—an area roughly the size of the
United States. We look forward to participating in the next three Our Ocean events, beginning in
Malta later this year.
One outgrowth of the Our Ocean Conference is the Safe Ocean Network—a global
network of governments, industry, and civil society that is strengthening the global fight against
IUU fishing.
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We are hopeful that the Partnership Dialogue held this morning on sustainable fisheries,
as well as the other six dialogues, will enhance collective efforts like these.
In the United States, this is National Ocean Month, a chance for Americans to reflect on
the value and importance of the ocean not only to our security and economy, but also as a source
of recreation, enjoyment, and relaxation.
We know everyone in this room understands these values, and the very real challenges
that threaten them.
Through collective action and commitment, we can identify and implement the concrete
actions needed to protect our ocean, using SDG 14 as our touchstone.
*

*

*

*

On June 9, 2017, Ambassador Balton delivered the U.S. explanation of position
on the adoption of the UN Ocean Conference outcome document. Ambassador Balton’s
statement is available at https://usun.state.gov/remarks/7839.
___________________
*

*

*

*

The United States remains committed to working with all stakeholders, within and outside the
UN system, to protect our ocean and promote development through its sustainable use. In that
spirit, we make the following statements and clarifications with respect to the Call for Action.
The United States joins with other delegations through this legally non-binding Call for
Action in emphasizing the need to enhance scientific knowledge and research, which is critically
important to support the implementation of Goal 14. The United States reaffirms in this context
that the strong protection and enforcement of intellectual property rights provides incentives
needed to foster innovation that enables us to address health, environment, and development
challenges of today and tomorrow. Therefore, the United States does not support the reference to
technology transfer in paragraph 12 and continues to oppose language that we believe
undermines intellectual property rights.
The United States disassociates from the language in Paragraph 13(p) that refers to WTO
negotiations and special and differential treatment. For the United States, this language will have
no standing in future WTO negotiations and does not apply in other forums. As we have stated
before, the WTO’s independence from the United Nations must be respected, and we continue to
believe that the UN must not attempt to speak to ongoing or future work in the WTO, reinterpret
existing WTO rules and agreements, or undermine the WTO's independent mandate and
processes. Continued attempts to do so at the UN will make it difficult for the United States to
join consensus on resolutions and conference documents.
With respect to the reference to the Paris Agreement in paragraph four, the United States
notes that, on June 1, our president announced that the United States will withdraw from or
renegotiate U.S. participation in the Paris Agreement or another international climate deal.
As we noted at the opening of the conference, the United States views this conference as
an important part of the global movement to address threats to the ocean and to promote its
conservation and sustainable management for this and future generations. Through our collective
commitment to the conservation and sustainable management of the ocean, we can ensure
security and economic prosperity.
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With these statements and clarifications, the United States joins consensus on the
adoption of the Call for Action. Thank you.
*

6.

*

*

*

Biodiversity Beyond National Jurisdiction
In 2017, the UN General Assembly convened an intergovernmental conference to
elaborate the text of an international legally binding instrument under the UN
Convention on the Law of the Sea on the conservation and sustainable use of marine
biological diversity of areas beyond national jurisdiction (“BBNJ”). U.S. views regarding
such an instrument are discussed in Digest 2011 at 438-39 and Digest 2016 at 560-68.
On December 5, 2017, Special Advisor for the U.S. Mission to the UN Lloyd Claycomb
delivered remarks, excerpted below, and available at
https://usun.state.gov/remarks/8204, which touched upon the topic of BBNJ, among
others.
___________________
*

*

*

*

Mr. President, Distinguished Delegates, regarding the General Assembly resolution on an
international legally binding instrument under the United Nations Convention on the Law of the
Sea on the conservation and sustainable use of marine biological diversity of areas beyond
national jurisdiction, the United States was pleased to participate in the Preparatory Committee
on the Conservation and Sustainable use of Marine Biological Diversity of Areas Beyond
National Jurisdiction. In particular, we welcomed discussions on marine protection and
environmental impact assessments, and how a possible new treaty could be used to conserve and
sustainably use marine biodiversity.
While we were pleased with the Preparatory Committee discussions, we were
disappointed with its outcome. In particular, we were disappointed that the Preparatory
Committee process did not enable delegations to negotiate consensus-based elements of a draft
text of a new instrument, as the General Assembly had mandated it to do.
The issues before us are difficult and complex. Without a consensus-based starting point,
my delegation is concerned that we will be unable to find a path forward, and that rather than
reach an outcome that can be supported by all, instead we will have a controversial result that is
not in keeping with the balance that was so carefully achieved in the Law of the Sea Convention.
For this reason, we strongly believe that the Intergovernmental Conference should
operate by consensus. We believe this is the best way to find effective and lasting solutions on
BBNJ that will be supported by the most States.
Unfortunately, the draft resolution before us does not mandate decision-making by
consensus. And for that reason, we are unable to support it. However, we will not block
consensus.
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My delegation remains hopeful that we can make progress toward our shared goal of
conservation and sustainable use of marine biodiversity in areas beyond national jurisdiction and
urges all States to continue to work on the basis of consensus as the best path to a meaningful
and lasting new agreement.
*
*
*
*
7.

Sea Turtle Conservation and Shrimp Imports
The Department of State makes annual certifications related to conservation of sea
turtles, consistent with § 609 of Public Law 101-162, 16 U.S.C. § 1537, which prohibits
imports of shrimp and shrimp products harvested with methods that may adversely
affect sea turtles. On May 1, 2017, the Department of State certified 39 nations and one
economy as having adequate measures in place to protect sea turtles during the course
of commercial shrimp fishing, permitting those countries to export wild-caught shrimp
to the United States under Section 609 of Public Law 101-162 (Section 609). See May 8,
2017 State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/05/270708.htm. As elaborated in the media
note:
Section 609 prohibits the importation of wild-caught shrimp and products from
shrimp harvested in ways that may adversely affect sea turtles unless the
Department of State certifies to Congress that the government of the harvesting
nation or economy has adopted a regulatory program comparable to that of the
United States to reduce the incidental taking of sea turtles in its shrimp trawl
fisheries, such as through the use of turtle excluder devices (“TEDs”) or that the
particular fishing environment of the harvesting nation or economy does not
threaten sea turtles. The Department makes certifications annually and bases
them in part on the results of overseas verification visits by a team composed of
State Department and National Marine Fisheries Service representatives. …
Six of the world’s seven species of marine turtles are listed as endangered
or threatened under the Endangered Species Act. The seventh species is not
found in U.S. waters. Implementation of Section 609 provides considerable
benefits to sea turtles species. If properly designed, built, installed, used, and
maintained, TEDs allow 97 percent of sea turtles to escape the shrimp net
without appreciable loss of shrimp. The United States government is currently
providing technology and capacity-building assistance to other nations in the
hope they can contribute to the recovery of sea turtle species and be certified
under Section 609, and is encouraging enactment by other countries of similar
legislation to prevent the importation of shrimp harvested in a manner harmful
to protected sea turtles. …
See also 82 Fed. Reg. 21,295 (May 5, 2017); and information on United States
government sea turtle conservation efforts, available at
https://www.state.gov/e/oes/ocns/fish/seaturtles/index.htm or http://www.nmfs.noaa
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.gov/pr/species/turtles/.
C.

OTHER CONSERVATION ISSUES

1.

Wildlife Trafficking
On November 16, 2017, the State Department issued its report to Congress in
accordance with the Eliminate, Neutralize, and Disrupt (“END”) Wildlife Trafficking Act
(P.L. 114-231). The Act requires the Secretary of State, in consultation with the Secretary
of the Interior and the Secretary of Commerce, to report on “focus countries” and
“countries of concern.” The report is available at
https://www.state.gov/e/oes/rls/rpts/275703.htm and excerpted below.
___________________
*

*

*

*

The Task Force on Wildlife Trafficking (Task Force), co-chaired by the Secretary of State, the
Secretary of the Interior, and the Attorney General, brings together 17 federal departments and
agencies to implement the National Strategy for Combating Wildlife Trafficking (the “National
Strategy”). In that implementation, the U.S. government is combating this illicit trade by
targeting three strategic priorities: (1) strengthening enforcement; (2) reducing demand for
illegally traded wildlife; and, (3) building international cooperation.
The Task Force’s work to combat wildlife trafficking is making a difference on the
ground at home and worldwide. Task Force efforts and activities are better coordinated across
the U.S. government; efficiencies are being identified and exploited, redundancies eliminated,
and resources used more strategically; our international outreach continues to expand; and
improved coordination with the intelligence community has spotlighted new areas of work.
Working in partnership with the private sector, local communities, and non-governmental
organizations, the United States has led the way globally, securing agreements and commitments
from governments and stakeholders at all levels to take urgent action. Highlights of Task Force
efforts are included in the separate Strategic Review, as called for in Sec. 301(d) of the END
Wildlife Trafficking Act.
*

*

*

*

Focus Countries
Methodology for Determining Focus Countries
The Department of State worked closely with the other agencies of the Task Force to
develop and employ a qualitative and quantitative process for identifying focus countries and
countries of concern, as defined in Section 2 of the Act. Technical experts and scientists from
Task Force agencies began this effort by establishing a process to analyze wildlife trafficking
information and subsequently obtaining a set of relevant and available data. This analysis
included evaluation of data drawn from public reporting by U.S. government agencies;
international entities such as the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES), the International Union for the Conservation of Nature (IUCN),
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and the UN Office of Drugs and Crime (UNODC); and non-government organizations (NGOs)
such as the Center for Advanced Defense Studies (C4ADS), TRAFFIC, the Environmental
Investigation Agency (EIA), and Transparency International.
Based on the analysis of interagency experts, the input from outside experts, and the
availability, quality, and consistency of data, the Task Force employed the following process to
identify focus countries:
Range States: The Task Force used information from IUCN, CITES, the Endangered
Species Act, and seizures reported to CITES to generate a list of wildlife species that are of high
conservation concern and are known to be illegally traded based on seizure data as reported to
CITES. Experts then used the IUCN Red List and other sources to determine the range states for
biologically significant populations of these species.
Seizure Data: The Task Force compiled seizures of trafficked wildlife reported by the
U.S. government since 2011, and added seizures that other countries reported to the CITES
Secretariat. The seizures were analyzed in a manner that scored countries for being the source
country for a seizure (and in some cases the transit or final destination if this information was
known), but excluded from scoring the countries that successfully made the seizure.
The Task Force considered both seizures of illegal wildlife and wildlife products, as well
as a secondary analysis of only those species identified in the range analysis, with countries
being scored based on whichever analysis caused them to be ranked highest.
Recognizing that seizure data only capture a small but unknown percentage of all illegal
wildlife trade and that much of that trade may not transit through a country with a strong customs
enforcement system, the Task Force then considered additional data available for several key
species.
Species Specific Data: The Task Force utilized the rankings listed in the 2016 CITES
Elephant Trade Information System (ETIS) report of countries that plays a significant role as a
supplier, transit, or consumer country. The Task Force also considered trade and market analyses
conducted by NGOs for rhinos, reptiles, birds, and pangolins, as the most trafficked species.
Risk and Enabling Criteria: The Task Force further considered risk and enabling criteria,
including Transparency International's Perceptions of Corruption Index; countries that are
currently subject to CITES trade suspensions; and a Department of State analysis of the global
transportation network that sought to identify key nodes and chokepoints for illegal wildlife
trade.
Country-Specific Analysis: The above data sets were scored in a weighted manner, which
led to a list of countries where further country-specific analysis was needed. Factors such as
range states, seizures, and species-specific criteria were weighted more heavily than additional
risk and enabling factors.
Task Force agencies, including those at U.S. overseas missions, reviewed the initial
analysis and provided additional information that was often only available locally. These
country-specific analyses helped to round out the global data, including by providing information
on additional species such as felines, primates, and marine species. Agencies also considered the
trajectory of wildlife populations and trafficking's impact on that trajectory, government and
private sector efforts to prevent illegal trade, and the presence of legal or poorly regulated
domestic markets for species threatened by wildlife trafficking.
The Task Force further evaluated whether governments have recently taken steps to
improve legislation, regulations, and/or enforcement and other trends such that the country is
stepping up its efforts to combat the illegal trade in wildlife.
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2017 Focus Countries
Using the methodology described above, the Department of State, in consultation with
the Departments of the Interior and Commerce as well as other agencies of the Task Force,
determined the following countries should be listed as focus countries pursuant to Section 201(a)
of the Act. In other words, each country listed is a “major source of wildlife trafficking products
or their derivatives, a major transit point of wildlife trafficking products or their derivatives, or a
major consumer of wildlife trafficking products.”
This determination is based on our analysis of the statutory criteria and does not reflect a
positive or negative judgment of the listed countries or indicate that these countries are not
working diligently to combat wildlife trafficking. Indeed, the United States has longstanding and
deep partnerships with many of these countries with respect to combating wildlife trafficking and
recognizes the strong political will that already exists in many of these countries to tackle this
problem. The Department of State and other Task Force agencies look forward to continuing
close and constructive relationships with these countries as we work collaboratively to combat
wildlife trafficking.
2017 Focus Country List (in alphabetical order)
Bangladesh, Brazil, Burma, Cambodia, Cameroon, China, Democratic Republic of the
Congo, Gabon, India, Indonesia, Kenya, Laos, Madagascar, Malaysia, Mexico, Mozambique,
Nigeria, Philippines, Republic of the Congo, South Africa, Tanzania, Thailand, Togo, Uganda,
United Arab Emirates, Vietnam.
Countries of Concern
Methodology for Identifying Countries of Concern
To identify countries of concern as directed by Section 201 (b) of the Act, the
Department of State, in consultation with the Departments of the Interior and Commerce and
other agencies of the Task Force, reviewed publicly available information as well as classified
material that indicated the following governments actively engaged in or knowingly profited
from the trafficking of endangered or threatened species. This designation does not indicate all
parts of the government are or have been involved, but rather that there are serious concerns that
either high-level or systemic government involvement in wildlife trafficking has occurred.
2017 Countries of Concern (in alphabetical order)
Democratic Republic of Congo, Laos, Madagascar.
*
2.

*

*

*

U.S.-Mexico Water Treaty
See Digest 2012 at 444-45 regarding Minute 319 to the 1944 Treaty Concerning the
Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio Grande (Feb. 3,
1944, U.S.-Mex., 59 Stat. 1219, T.S. 994) (“1944 Water Treaty”). By its terms, Minute
319 had a five-year duration through December 31, 2017. Minute 319 contemplated the
possibility of a successor minute that could extend or replace its substantive provisions.
On September 21, 2017, the United States and Mexico, through the binational
International Boundary and Water Commission (“IBWC”), signed Minute No. 323 to the
1944 Water Treaty, outlining joint measures that build on those agreed in Minute 319,
providing for reductions in water deliveries during low-reservoir conditions (shortages),
and increases in deliveries during high-reservoir conditions (wet periods). Minute 323
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allows Mexico to defer delivery of a portion of its Colorado River allotment to create a
“Water Reserve,” subject to certain limitations, such as restrictions on delivery during
low elevation reservoir conditions. Minute 323 expands cooperative efforts among the
Governments of the United State and Mexico and nongovernmental organizations for
environmental monitoring and habitat restoration. Minute 323 also establishes a
“Binational Water Scarcity Contingency Plan,” to reduce the risks of the Lake Mead
reservoir reaching critical levels. The Binational Water Scarcity Contingency Plan will
only go into effect if a U.S. lower Basin Drought Contingency Plan is put into effect
among the U.S. states of Arizona, California and Nevada. Minute 323 is available at
https://www.state.gov/s/l/c8183.htm.
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Cross references
Observer status in the UN General Assembly (Ramsar Convention on Wetlands), Ch. 7.A.8.
ILC work of its 69th session on protection of the atmosphere, Ch. 7.C.1.
Work of the ILC on protection of the environment in relation to armed conflicts, Ch. 7.C.1.

