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INTERESTS OF THE UNITED STATES 

The United States has the deepest sympathy for the victims of atrocities 

committed during the Holocaust and for their family members.  And the United 

States government has long been committed to supporting victims and their families 

in obtaining a measure of justice for the injuries they suffered.  The United States’ 

longstanding policy favors resolution of Holocaust-related claims through adequate 

mechanisms established by the foreign states in which the claims arose.  The United 

States’ policy is also to favor non-adversarial mechanisms that provide benefits to 

more victims, and that do so faster and with less uncertainty than does litigation, thus 

facilitating the two primary goals of U.S. policy in this area—justice and urgency.  The 

United States accordingly files this brief as amicus curiae to urge affirmance of the 

district court’s dismissal of plaintiffs’ Holocaust-related claims against Société 

Nationale des Chemins de Fer Français (SNCF), the French national railroad.   

As the district court recognized, France has established an administrative 

remedy that can resolve plaintiffs’ claims.  Following this Court’s precedent, the 

district court dismissed the action on what it construed to be an international-law 

doctrine of exhaustion.  In the views of the United States, this Court should affirm on 

the related but distinct doctrine of international comity, or, in the alternative, on the 

basis of forum non conveniens or for lack of subject-matter jurisdiction.  The United 

States has a substantial interest in the proper interpretation and application of 

customary international law, and of the international comity and forum non conveniens 
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doctrines.  The United States also has a significant interest in the proper interpretation 

and application of the expropriation exception in the Foreign Sovereign Immunities 

Act (FSIA), which plaintiffs invoked as the basis for the district court’s jurisdiction.  

The application of those legal principles have implications for the treatment of the 

United States in foreign courts, and for its relations with other sovereigns.  Proper 

application of customary international law and those doctrines and jurisdictional 

provisions also serve to protect the foreign policy interests of the United States and 

the legitimate interests of foreign states.   

STATEMENT OF THE ISSUES 

1.  Whether this Court should affirm the district court’s dismissal of plaintiffs’ 

claims under the international comity doctrine, in light of the alternative 

administrative remedy available in France;  

2.  Whether the district court’s judgment should be affirmed on the alternative 

basis of forum non conveniens; and 

3.  Whether plaintiffs failed adequately to allege jurisdiction under the FSIA’s 

expropriation exception. 

PERTINENT STATUTES AND REGULATIONS 

The FSIA’s expropriation exception provides that: 

A foreign state shall not be immune from the jurisdiction of courts of 
the United States or of the States in any case  *  *  *  in which rights in 
property taken in violation of international law are in issue and that 
property or any property exchanged for such property is present in the 
United States in connection with a commercial activity carried on in the 
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United States by the foreign state; or that property or any property 
exchanged for such property is owned or operated by an agency or 
instrumentality of the foreign state and that agency or instrumentality is 
engaged in a commercial activity in the United States.   

28 U.S.C. § 1605(a)(3). 

STATEMENT OF THE CASE 

I. Nature of the Case 

This appeal involves a putative class-action suit brought by the heirs of French 

Holocaust victims transported by SNCF, now a French state instrumentality, to Nazi 

concentration camps.  Plaintiffs seek to hold SNCF liable and to obtain damages for 

SNCF’s alleged expropriation of the victims’ property.  The district court dismissed 

plaintiffs’ suit for failure to exhaust available remedies in France. 

II. Statutory Background 

The Foreign Sovereign Immunities Act of 1976, 28 U.S.C. §§ 1330, 1441(d), 

1602-1611, is the sole basis for establishing subject-matter jurisdiction in a civil action 

against a foreign state and its agencies or instrumentalities (collectively, foreign state) 

in courts in the United States.  Argentine Republic v. Amerada Hess Shipping Corp., 488 

U.S. 428, 434 (1989).  Under the FSIA, a foreign state is immune from jurisdiction 

unless a claim against it falls within one of the statute’s enumerated exceptions.  28 

U.S.C. § 1604; see id. §§ 1605, 1607.  Plaintiffs invoked the expropriation exception as 

the basis for the district court’s jurisdiction.  See App’x A3-A4.  That exception, 

quoted above, withdraws a foreign state’s immunity from suits in which plaintiffs 
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properly put “in issue” claims that the foreign state took property “in violation of 

international law,” and there is a specified commercial-activity nexus to the United 

States.  28 U.S.C. § 1605(a)(3). 

III. Factual Background 

Plaintiffs’ complaint alleged the following:  During the Second World War, 

France deported Jews and other “undesirables” to Nazi concentration camps.  App’x 

A1-A2.  SNCF operated the trains that transported the deportees to the camps.  

App’x A2.  Deportees were permitted to take personal property with them, but SNCF 

confiscated that property, keeping some of it and transferring some of it to the Nazis 

in exchange for cash and good will.  Id.  SNCF retains that property or the proceeds 

from that property to this day.  Id.  Plaintiffs further allege that they “believe[]” that 

SNCF took their relatives’ property, and that the taking was part of the Nazi genocide 

against Jews, in violation of international law, and without just compensation.  Dkt. 

No. 1, ¶¶ 16-18 (Compl.); App’x A2. 

IV. Prior Proceedings 

A.  SNCF filed a motion to dismiss, asserting various jurisdictional and other 

threshold bars to suit.  App’x A1.  The United States filed a statement of interest in 

support of SNCF’s motion to dismiss.  Dkt. No. 63.  The United States urged 

dismissal of plaintiffs’ claims on the grounds of forum non conveniens, international 

comity, prudential exhaustion, and lack of subject-matter jurisdiction under the FSIA.  

Id. at 9-20. 
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The statement of interest explained the United States’ longstanding policy 

supporting resolution of Holocaust-related claims through reparation mechanisms 

established by the foreign states in which the claims arose.  Dkt. No. 63, at 1-2; see 

Addendum (Add.) A1-A19 (Decl. of Stuart E. Eizenstat, Deputy Secretary of the 

Treasury and Special Representative to the President and Secretary of State on 

Holocaust Issues (Jan. 19, 2001)).1  France first created a reparation program in 1948, 

which principally established a pension program for French nationals deported during 

the Holocaust.  Dkt. No. 63, at 2-3.  In 1999, France established the Commission for 

the Compensation of Victims of Acts of Despoilment Committed Pursuant to Anti-

Semitic Laws in Force during the Occupation (known as CIVS, its French acronym).  

Id. at 3.  CIVS provides compensation for spoliation by the Vichy government or 

occupying Nazi forces.  Id.  The next year, France created a payment program for 

those who were minors when they lost a parent through deportation and subsequent 

murder.  Id. at 4.  In 2014, the United States entered into an executive agreement with 

                                                 
1 As Mr. Eizenstat explained, “[a]s a matter of policy, the United States 

Government believes that concerned parties, foreign governments, and 
nongovernmental organizations should act to resolve matters of Holocaust-era 
restitution and compensation through dialogue, negotiation, and cooperation, rather 
than subject victims and their families to the prolonged uncertainty and delay that 
accompany litigation.”  Add. A1.  That remains the policy of the United States.  For 
the Court’s convenience, we have included in an addendum to this brief a copy of Mr. 
Eizenstat’s declaration, which was attached as an exhibit to the United States’ 
statement of interest. 
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France to extend the 1948 pension program to cover deportees, surviving spouses of 

deportees, and the estates of both, who are U.S. citizens or certain other non-

nationals of France, funded by France and administered by the United States.  Id. at 5-

7; Add. A20-41 (Agreement Between the Government of the United States of 

America and the Government of the French Republic on Compensation for Certain 

Victims of Holocaust-related Deportation from France Who Are Not Covered by 

French Programs, Dec. 8, 2014, T.I.A.S. No. 15-1101) (2014 Executive Agreement).2 

The CIVS program is of particular relevance to this litigation.  As described by 

the district court, the program is available to claimants of any nationality, and to heirs 

of the victims.3  App’x A7.  The procedures for submitting a claim are informal.  See 

App’x A7-A8.  Claimants need not personally appear, though they may be represented 

by counsel.  App’x A8.  CIVS investigates claims on behalf of the claimants, 

conducting research in specialized archives.  App’x A7.  Because evidence of loss is 

not always possible to obtain, CIVS often relies on good-faith estimates of value.  Id.  

CIVS employs relaxed evidentiary standards, and can recommend compensation even 

in the absence of evidence.  App’x A12.  Rapporteurs—sitting or retired judges—

                                                 
2 For the Court’s convenience, we have included in the addendum to this brief 

the 2014 Executive Agreement, which was attached as an exhibit to the United States’ 
statement of interest. 

3 In describing the CIVS program, the district court relied on the declaration of 
Michel Jeannoutot, the CIVS Chairman.  App’x A6. 
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supervise the investigation and prepare compensation proposals based on the nature 

and extent of the property loss.  App’x A7.  CIVS then conducts a hearing, in which 

claimants may participate.  App’x A7-A8.  The hearings are sometimes held outside of 

France to facilitate claimants’ participation.  App’x A8.  CIVS then makes a 

compensation recommendation to the French Prime Minister.  Id.  Favorable 

decisions result in payment; adverse decisions may be appealed to the French courts.  

Id.  Although CIVS has no record of any claim related to spoliation by SNCF, the 

current CIVS Chairman submitted declarations in this litigation stating that such 

claims would be eligible for compensation under the program.  Id.   

The United States’ statement of interest further explained that the 2014 

Executive Agreement underscores the United States’ and France’s intent that 

Holocaust-related claims be resolved through nonjudicial means.  Dkt. No. 63, at 7.  

The 2014 Executive Agreement reiterated France’s “commit[ment] to providing 

compensation for the wrongs suffered by Holocaust victims deported from France 

through [administrative] measures to individuals who are eligible under French 

programs.”  A21 (2014 Exec. Agm’t, Pmbl.).  The agreement stated the parties’ shared 

resolve to address compensation claims of Holocaust victims and their families in “an 

amicable, extra-judicial and non-contentious manner.”  A22 (2014 Exec. Agm’t, 

Pmbl.).  It recognized that France “should not be asked or expected to satisfy further 

claims in connection with deportations from France during the Second World War 

before any court or other body of the United States of America or elsewhere.”  Id.  
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And it stated “the Parties’ intent that this Agreement should, to the greatest extent 

possible, secure for France an enduring legal peace regarding any claims or initiatives 

related to the deportation of Holocaust victims from France.”  Id. 

B.  The district court granted SNCF’s motion to dismiss on exhaustion 

grounds, without considering international comity or forum non conveniens arguments.  

As the district court explained, under this Court’s precedent, a plaintiff asserting a 

claim of expropriation in violation of international law must exhaust remedies in the 

expropriating state, or demonstrate that there are no available remedies or that 

existing remedies are inadequate.  App’x A4-A5 (discussing Fischer v. Magyar 

Államvasutak ZRT., 777 F.3d 847, 854 (7th Cir. 2015) and Abelesz v. Magyar Nemzeti 

Bank, 692 F.3d 661, 681 (7th Cir. 2012)). 

Plaintiffs’ principal contention was that they should not be required to exhaust 

French remedies because the CIVS program provides an inadequate means for the 

resolution of their expropriation claims.  See App’x A9-A12.  They argued that claims 

related to spoliation by SNCF do not fall within CIVS’s jurisdiction, a contention 

supported, they said, by the absence of any record of CIVS’s consideration of such 

claims.  App’x A6, A9.  Plaintiffs also relied on the declarations of two individuals 

who have represented claimants before CIVS, who found fault with CIVS’s process in 

practice.  App’x A10-A12.   

The district court rejected plaintiffs’ argument concerning the scope of CIVS’s 

jurisdiction because it was inconsistent with the CIVS Chairman’s representation that 
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CIVS can consider plaintiffs’ claims.  App’x A17.  In addition, the court concluded 

that plaintiffs’ arguments about the program’s flaws were based on speculation and 

anecdotal evidence rather than inherent deficiencies in the CIVS program.  App’x 

A23; see App’x A18-A22 (discussing adequacy of CIVS program).  In so ruling, the 

district court relied on the United States’ representation that it finds the CIVS 

program to be an adequate mechanism for addressing plaintiffs’ claims, and the 

United States’ policy that claims such as plaintiffs’ should be resolved by mechanisms 

established by the states involved.4   App’x A22-A23.  For these reasons, the district 

court dismissed plaintiffs’ complaint for failure to exhaust available remedies in 

France. 

SUMMARY OF ARGUMENT 

I.  The District Court dismissed plaintiffs’ suit for failure to exhaust remedies in 

France, in light of plaintiffs’ ability to seek compensation for their alleged harms 

through the CIVS program.  This Court has held that customary international-law 

principles require plaintiffs to exhaust foreign remedies before bringing suit in the 

United States asserting international-law violations.  In the view of the United States, 

                                                 
4 The district court also noted an amicus brief in support of SNCF filed by the 

Conseil Representatif des Institutions Juives de France (CRIF), an umbrella 
organization representing over sixty Jewish institutions in France.  App’x A16.  
CRIF’s brief supported France’s acceptance of responsibility for Holocaust-era 
atrocities, and its reparation programs.  Id.  CRIF also argued that CIVS provides an 
adequate mechanism for addressing plaintiffs’ claims.  Id. 
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this Court’s holdings appropriately recognize that a district court may decline to 

exercise jurisdiction in a case based on the expropriation exception when a plaintiff 

fails to exhaust foreign remedies.  To the extent this Court has relied on the 

customary international law of diplomatic protection, however, those principles do 

not apply in litigation brought by private individuals against a foreign state.   

This Court should affirm the district court’s judgment, however, because this 

Court’s decisions also identify international comity as a ground for dismissal for 

failure to exhaust foreign remedies.  In contrast to mandatory exhaustion under 

diplomatic-protection principles, international comity requires exhaustion as a 

prudential matter.  In considering the propriety of dismissal on international comity 

grounds, a court considers the interests of the United States and the foreign state, and 

the adequacy of the foreign forum.  There is little question that the United States’ and 

France’s interests favor resolution of plaintiffs’ claims in France.  Both countries have 

a strong policy favoring resolution of Holocaust-related claims arising in France in the 

fora that France established to address those claims.  There also is little question that 

the CIVS program provides an adequate alternative forum, given its informal 

procedures, assistance to claimants, and relaxed standards of evidence.   

II.  Alternatively, this Court may affirm the district court’s judgment under the 

forum non conveniens doctrine.  A court may dismiss a suit on forum non conveniens grounds 

if public and private interests support resolution of the claims in an adequate 

alternative forum.  Private interests include the relative ease of access to sources of 
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proof; the availability of effective administrative procedures for presenting evidence to 

the adjudicator; and ease of enforcement.  Public interests include the interest in 

having local disputes decided locally; application of local law by a local forum; and 

avoidance of problems stemming from conflicts of law or application of foreign law.   

Although there is a presumption in favor of plaintiffs’ chosen forum, that 

presumption is significantly weaker when the plaintiffs do not sue in their home 

forum.  Here, two of the three plaintiffs are citizens and residents of France.  

Moreover, CIVS is an adequate forum, and the interests rebut any preference in favor 

of plaintiffs’ choice of forum.  Sources of proof are in France, CIVS provides 

assistance in finding relevant evidence, and awards are made without the need for 

compulsory process.  In addition, France has a significant interest in resolving claims 

concerning atrocities committed on its territory, and a judgment in plaintiffs’ favor 

would conflict with the United States’ longstanding position favoring resolution of 

Holocaust-related claims through administrative remedies provided by foreign states 

rather than through litigation in U.S. courts. 

III.  Finally, this Court may affirm because the district court lacked jurisdiction.  

To establish jurisdiction under the expropriation exception, plaintiffs must adequately 

allege that the foreign state took property in violation of international law.  That 

requires factual allegations that plausibly support the existence of subject-matter 

jurisdiction, not simply formulaic recitations of the elements of jurisdiction.  Plaintiffs’ 

allegations fail to meet that requirement. 
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STANDARD OF REVIEW 

This Court reviews for an abuse of discretion the district court’s determination 

that dismissal for failure to exhaust foreign remedies is appropriate because CIVS is 

an adequate forum for plaintiffs’ claims, and that the interests of the United States and 

France favor dismissal of plaintiffs’ claims in favor of resolution by CIVS.  See Fischer 

v. Magyar Államvasutak ZRT., 777 F.3d 847, 866 (7th Cir. 2015).  The Court reviews 

the district court’s legal conclusions de novo.  See, e.g., Goldberg v. United States, 881 

F.3d 529, 531 (7th Cir. 2018). 

ARGUMENT 

I. Dismissal Is Appropriate as an Exercise of International Comity 

A.  After evaluating the adequacy of the CIVS program for addressing 

plaintiffs’ claims, the district court dismissed plaintiffs’ suit for failure to exhaust 

remedies in France.  App’x A5-A24.  Relying on this Court’s Fischer and Abelesz 

decisions, the district court held that exhaustion of local remedies is required by 

customary international law.  App’x A4-A5.  In the view of the United States, the 

court’s reliance on customary international law was misplaced, but the result it 

reached was correct as a matter of international comity. 

In Fischer and Abelesz, this Court adopted what it described as a “prudential” 

exhaustion requirement.  Fischer v. Magyar Államvasutak ZRT., 777 F.3d 847, 859 (7th 

Cir. 2015), id. n.2; see id. at 859 (explaining that exhaustion is not required when 

plaintiffs have identified “a legally compelling reason to excuse” the requirement); 
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Abelesz v. Magyar Nemzeti Bank, 692 F.3d 661, 679-84 (7th Cir. 2012) (same).  The 

Court based that requirement on a “well-established rule” of international law.  Fischer, 

777 F.3d at 859.  The rule referenced by the Court comes from customary 

international-law principles applicable to the practice of diplomatic protection.  See 

generally Abelesz, 692 F.3d at 679-82; Fischer, 777 F.3d at 854-55, 857-59.  If one state 

causes an injury to a national of another state, the second state may espouse its 

national’s claim and present it to the first state for diplomatic resolution, or resolution 

in an international tribunal.  See Asociacion de Reclamantes v. United Mexican States, 735 

F.2d 1517, 1523 (D.C. Cir. 1984); Restatement (Third) of the Foreign Relations Law 

of the United States, §§ 712, 713 (Am. Law Inst. 1987) (Restatement).  But before a 

state may properly seek resolution of such a claim, its national must first have 

exhausted the domestic remedies of the state causing the injury.  Restatement § 713 

cmt. f.  Relying on a footnote in the Supreme Court’s decision in Sosa v. Alvarez-

Machain, Fischer observed that “there is no reason to think that this well-established 

[exhaustion] rule is limited to foreign sovereigns.”  777 F.3d at 859 (emphasis 

omitted) (citing 542 U.S. 692, 733 n.21 (2004)); see Sosa, 542 U.S. at 733 n.21 (noting 

the argument that a claimant must exhaust domestic remedies before asserting claims 

against a sovereign in a foreign court). 

The customary international law of diplomatic protection is not an appropriate 

basis for a prudential-exhaustion requirement, however.  Under diplomatic-protection 

principles, exhaustion of local remedies is mandatory, not prudential.  See, e.g., 
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Interhandel (Switz. v. U.S.), Preliminary Objections, 1959 I.C.J. 6, 26–27 (Mar. 21) 

(“Before resort may be had to an international court in [a diplomatic protection case], 

it has been considered necessary that the State where the violation occurred should 

have an opportunity to redress it by its own means, within the framework of its own 

domestic legal system.”); cf. Fischer, 777 F.3d at 859 (recognizing exhaustion 

requirement as “prudential”); Abelesz, 692 F.3d at 679 (noting that exhaustion may be 

excused for “legally compelling” reasons).   

Moreover, customary international law governing state-to-state relations rests 

on different considerations and may impose different obligations than customary 

international law addressing the relations between states and individuals.  And, as this 

Court recognized, the Supreme Court has not “definitively” answered the question 

whether customary international law requires individuals to exhaust domestic 

remedies before bringing suit against a sovereign in a foreign court for violations of 

international law.  Abelesz, 692 F.3d at 679; see Sosa, 542 U.S. at 733 n.21 (“We would 

certainly consider this requirement in an appropriate case.”).  To determine whether 

the exhaustion requirement applies to claims by individuals against one state in the 

courts of another requires a deeper investigation into customary international-law 

exhaustion principles, which this Court did not undertake.  Accordingly, this Court’s 

observation that “there is no reason to think that” the exhaustion requirement 

applicable to diplomatic protection “is limited to foreign sovereigns” (Fischer, 777 F.3d 

at 859) (emphasis omitted), is not well-supported. 
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Fischer and Abelesz also recognize, however, that international comity supports 

dismissal of international-law claims in deference to an available alternative foreign 

forum.  For example, the Court explained that “international comity requires that 

[local] courts be given the first opportunity to hear the claims.”  Fischer, 777 F.3d at 

860; see also id. at 854 (“This exhaustion principle [is] based on comity.”), 858-59 

(same); Abelesz, 692 F.3d at 684 (“The requirement of domestic exhaustion is not 

based on the relative convenience of two nations’ courts.  It is based on the power of 

U.S. courts to hear a claim and the comity between sovereign nations that lies close to 

the heart of most international law.”); Abelesz, 692 F.3d at 682 (same).  In the view of 

the United States, international comity is the proper basis for the prudential-

exhaustion requirement that this Court described.   

Whether to dismiss a claim on the basis of international comity requires an 

evaluation of factors this Court did not expressly consider in Fischer or Abelesz.  As we 

explain below, international comity supports the district court’s dismissal of plaintiffs’ 

claims for failure to exhaust administrative remedies in France.  The Court should use 

this case as an opportunity to clarify that the prudential-exhaustion requirement—a 

discretionary abstention doctrine in which a court declines to exercise jurisdiction in 

deference to an alternative forum—is based on international comity, rather than 

customary international-law principles applicable to diplomatic protection.  See 7th 

Cir. R. 40(e). 
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B.  At a general level, international comity “is the recognition which one nation 

allows within its territory to the legislative, executive or judicial acts of another nation, 

having due regard both to international duty and convenience, and to the rights of its 

own citizens, or of other persons who are under the protection of its laws.”  Hilton v. 

Guyot, 159 U.S. 113, 164 (1895).  At issue here is the application of “adjudicatory 

comity” or the “comity of the courts,” which “may be viewed as a discretionary act of 

deference by a national court to decline to exercise jurisdiction in a case properly 

adjudicated in a foreign state.”  Mujica v. AirScan Inc., 771 F.3d 580, 599 (9th Cir. 

2014).5  The doctrine is well established in United States law.  See Hilton, 159 U.S. at 

164 (distinguishing between the “comity of the courts” and the “comity of the 

nation”).  Courts apply the doctrine in considering whether to defer not only to 

foreign court proceedings, but also to claims resolution by foreign non-judicial fora.  

See Ungaro-Benages v. Dresdner Bank AG, 379 F.3d 1227, 1230-32, 1237-40 (11th Cir. 

2004) (dismissing claims on international comity grounds in favor of resolution by 

private foundation established by Germany to hear claims of victims of the Nazi 

regime). 

                                                 
5 A second type of international comity, “prescriptive comity” (also known as 

the comity of nations), informs courts’ interpretation of statutes to avoid unreason-
able regulation of “a person or activity having connections with another State.”  F. 
Hoffmann-La Roche Ltd. v. Epagran S.A., 542 U.S. 155, 164 (2004).  This case concerns 
adjudicatory comity. 
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Most courts, including this Court, have not identified specific factors to be 

considered in deciding whether to dismiss a suit based on international comity in 

favor of resolution of the claims in a foreign state’s forum.  But the Ninth and 

Eleventh Circuits have identified as central to the inquiry:  (1) the United States’ 

interests, including its foreign policy interests; (2) the foreign state’s interests, 

including its interest in addressing matters arising within its territory; and (3) the 

adequacy of the foreign forum.  See, e.g., Cooper v. Tokyo Electric Power Co., 860 F.3d 

1193, 1205 (9th Cir. 2017); Ungaro-Benages, 379 F.3d at 1238-39; see also In re Maxwell 

Commc’n Corp., 93 F.3d 1036, 1048 (2d Cir. 1996) (“Comity is a doctrine that takes into 

account the interests of the United States, the interests of the foreign state, and those 

mutual interests the family of nations have in just and efficiently functioning rules of 

international law.”) (prescriptive comity).  That formulation is an accurate distillation 

of the various factors courts of appeals have considered.  See Mujica, 771 F.3d at 603-

09 (collecting cases); Ungaro-Benages, 379 F.3d at 1238 (same). 

If the United States’ and the foreign state’s interests support claims resolution 

in the foreign forum, and if the foreign state provides an adequate alternative forum, 

then a court may dismiss a plaintiff’s claims for failure to exhaust local remedies.6 

                                                 
6 A plaintiff who does exhaust local remedies will not necessarily then be able 

to obtain de novo consideration of those claims in a U.S. court.  In that event, a court 
would consider whether international-comity principles support deferring to the 
foreign forum’s decision.  See Ungaro-Benages, 379 F.3d at 1238 (discussing factors 
relevant to retrospective application of international comity).  Declining to defer to 
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C.  There is little question that the first two factors, concerning the United 

States’ and foreign sovereign’s respective interests, support dismissal of plaintiffs’ 

claims in favor of resolution in France.  Plaintiffs allege that the takings occurred in 

France.  App’x A1-A2.  Two of the three plaintiffs are French nationals.  Dkt. No. 1, 

¶¶ 17, 18.  France has a significant interest in resolving Holocaust-related claims 

through the procedures it has established, and it has demonstrated a willingness to do 

so.  A21 (2014 Exec. Agm’t, Pmbl.) (noting the French Republic’s continuing 

“commit[ment] to providing compensation for the wrongs suffered by Holocaust 

victims deported from France through [administrative] measures to individuals who 

are eligible under French programs”).  And the United States has a longstanding 

policy supporting the resolution of such claims through reparation mechanisms 

established by the foreign states in which the claims arose, as reflected in the 2014 

Executive Agreement.  See, e.g., A22 (2014 Exec. Agm’t, Pmbl.) (noting the parties’ 

shared resolve to address compensation claims of Holocaust victims and their families 

in “an amicable, extra-judicial and non-contentious manner); see generally Mujica, 771 

F.3d at 604-07 (discussing similar considerations). 

There is also little question that the CIVS program provides an adequate 

alternative to adjudication of plaintiffs’ claims in a U.S. court, as the district court 

                                                 
the foreign decision might be appropriate, for example, if the foreign proceedings 
were inconsistent with U.S. public policy.  See id. 
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concluded.  “An alternative forum is adequate when the parties will not be deprived 

of all remedies or treated unfairly.”  Fischer, 777 F.3d at 867 (quotation marks omitted) 

(forum non conveniens context); see Cooper, 860 F.3d at 1210 (“The analysis used in 

evaluating the adequacy of an alternative forum is the same under the doctrine of 

forum non conveniens as it is under the doctrine of international comity.”).  CIVS 

procedures are informal and so do not require expert advocates, though claimants 

may be represented by counsel.  App’x A8.  CIVS personnel assist claimants by 

performing research on their behalf in specialized archives.  App’x A7.  CIVS employs 

relaxed evidentiary standards, and can recommend compensation even in the absence 

of evidence, and it can rely on good-faith estimates of value.  App’x A7, A12.  

Hearings are sometimes held outside of France to facilitate claimants’ participation.  

App’x A8.  Favorable decisions result in compensation.  Id.  And even “if there is no 

evidence of the type or amount of property confiscated[,]  *  *  *  the Commission 

recommends a lump sum payment of 930 euros in compensation.”  App’x A12.  If 

claimants are unsatisfied with the award, they may seek review from the French 

courts.  App’x A8.  Under these procedures, plaintiffs “will not be deprived of all 

remedies or treated unfairly.”  Fischer, 777 F.3d at 867. 

This Court may “affirm on any ground supported by the record so long as the 

issue was raised and the non-moving party had a fair opportunity to contest the issue 

in the district court.”  Locke v. Haessig, 788 F.3d 662, 666 (7th Cir. 2015).  It would be 

appropriate for the Court to affirm the district court’s judgment on the basis of 
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international comity.  The district court acted well within its discretion in determining 

that CIVS provides an adequate alternative forum, and in concluding that the interests 

of the United States and France support consideration of plaintiffs’ claims by CIVS.  

See Fischer, 777 F.3d at 866 (abuse of discretion standard applies to district court’s 

determination of adequacy of foreign forum and forum non conveniens factors).  But even 

under de novo review, it is apparent that the international comity factors support 

dismissal of plaintiffs’ claims in favor of resolution in France.7      

D.  Plaintiffs do not dispute that the sovereign interests favor resolution of 

their claims by CIVS.  Instead, their opening appellate brief is devoted to the 

argument that CIVS is not an adequate forum, because it lacks jurisdiction to consider 

claims of spoliation by SNCF (Br. 16-22) and, in any event, because CIVS procedures 

do not provide an effective remedy for the claims CIVS considers (Br. 22-30).  Those 

arguments lack merit.  The district court did not abuse its discretion in finding CIVS 

to be an adequate forum. 

Plaintiffs identify no French law that clearly excludes SNCF spoliation claims 

from CIVS’s jurisdiction.  In the absence of any such limitation, plaintiffs have given 

                                                 
7 The district court formally dismissed plaintiffs’ suit “for lack of subject-matter 

jurisdiction.”  App’x. A24.  That characterization of the dismissal was in error:  As 
explained above, the exhaustion requirement is a non-jurisdictional, “prudential” 
requirement.  See Fischer, 777 F.3d at 859; see id. at 854 (“[N]othing in the language of 
the FSIA expropriation exception suggests that plaintiffs must exhaust domestic 
remedies before resorting to United States courts.”). 
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no reason to doubt the CIVS Chairman’s sworn declaration that CIVS is competent 

to consider plaintiffs’ claims and will do so if plaintiffs submit them.  See App’x A17 

(discussing declaration).   

Plaintiffs’ arguments concerning the effectiveness of CIVS’s procedures are no 

stronger.  They rely, as the district court noted (App’x A23), on anecdotal reports 

about perceived shortcomings, rather than on any inherent deficiencies in the 

program.  Plaintiffs further rely (Br. 25-28) on a critical report by a French 

parliamentarian (which they erroneously attribute to the French Senate).  But none of 

this is sufficient to suggest that the district court abused its discretion or otherwise 

erred in concluding that CIVS is an adequate forum (App’x A18-A22), especially given 

the endorsement of the United States (and, in addition, the endorsement of CRIF, the 

largest French Jewish umbrella organization, representing over sixty Jewish 

organizations in France).  See supra n.4. 

Plaintiffs also argue that a recent decision of the D.C. Circuit demonstrates that 

exhaustion is not a condition for the exercise of jurisdiction under the FSIA’s 

expropriation exception.  Br. 13-15 (discussing Philipp v. Federal Republic of Germany, 

894 F.3d 406, 415-16 (D.C. Cir. 2018)).  As an initial matter, the district court did not 

hold that the FSIA requires exhaustion.  App’x A5 (“[T]he FSIA does not itself 

impose a statutory exhaustion requirement.”).  Philipp held that Congress’s regulation 

of suits against foreign states through the enactment of the FSIA abrogated case-by-

case application of foreign sovereign-specific, common-law doctrines such as 
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international comity.  894 F.3d at 413-15.  On that basis, the D.C. Circuit disagreed 

with this Court’s application of the exhaustion requirement to claims under the 

expropriation exception.  Id. at 416 (“[The FSIA] leaves no room for a common-law 

exhaustion doctrine based on the very same considerations of comity.”).  A D.C. 

Circuit decision does not, of course, overrule Seventh Circuit precedent.   

In any event, as the United States has explained in an amicus brief supporting 

rehearing en banc in Philipp, the D.C. Circuit’s holding is based on a mistaken 

inference.  See Brief for the United States as Amicus Curiae in Support of Rehearing 

En Banc, Philipp v. Federal Republic of Germany, 894 F.3d 406, 2018 WL 4385105 (D.C. 

Cir. Sept. 14, 2018) (No. 17-7064).  Congress comprehensively codified the principles 

governing foreign state immunity and district court jurisdiction over suits against 

foreign states.  But nothing in the text or history of the FSIA suggests that Congress 

intended to abrogate prudential doctrines unrelated to jurisdiction.  See, e.g., H.R. Rep. 

No. 94-1487, at 20 (1976) (“Since, however, [the expropriation exception] deals solely 

with issues of immunity, it in no way affects existing law on the extent to which, if at 

all, the ‘act of state’ doctrine may be applicable.”).  Indeed, Philipp itself acknowledges 

(894 F.3d at 416) the continuing applicability of the forum non conveniens doctrine, which 

requires consideration of factors that overlap extensively with those relevant to 

international comity.   

Philipp relied on the Supreme Court’s decision in Republic of Argentina v. NML 

Capital, Ltd., 134 S. Ct. 2250 (2014), in holding that the FSIA supplants common-law 
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doctrines like international comity.  894 F.3d at 415.  But NML Capital addressed 

“[t]he single, narrow question  *  *  *  whether the [FSIA] specifies a different rule” 

for post-judgment execution discovery “when the judgment debtor is a foreign state” 

than when the debtor is a private party.  134 S. Ct. at 2255.  The Court held that “any 

sort of immunity defense made by a foreign sovereign in an American court must 

stand on the Act’s text. Or it must fall.”  Id. at 2256; see id. (holding that the FSIA does 

not limit post-judgment discovery).  NML Capital thus focused solely on whether 

courts may rely on extra-statutory doctrines in resolving disputes concerning a foreign 

state’s immunity.  To the limited extent it addressed whether courts may rely on 

common-law doctrines such as international comity to address matters not bearing on 

immunity, it recognized that such reliance is appropriate.  See id. at 2258 n.6 (“[W]e 

have no reason to doubt that” a court “may appropriately consider comity interests” 

in determining the appropriate scope of discovery.). 

The Supreme Court’s recognition that courts may properly apply international-

comity principles in suits under the FSIA is not surprising.  A district court’s decision 

to abstain from exercising FSIA jurisdiction on adjudicatory comity grounds is akin to 

other common-law abstention principles applied by federal courts under other 

jurisdictional statutes.  See Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 716 (1996) 

(recognizing abstention doctrines under which U.S. courts decline to exercise 

jurisdiction in deference to U.S. State proceedings).   Like international comity, 

domestic abstention doctrines are rooted in “deference to the paramount interests of 
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another sovereign.”  Id.  And like the FSIA, other statutes granting jurisdiction are 

enacted against “the common-law background” in which courts exercised equitable 

discretion to decline to adjudicate certain classes of cases.  Id. at 717.  There is no 

reason to think that, in enacting the FSIA, Congress intended to divest the courts of 

their historic power to dismiss suits on international comity grounds.  See Astoria Fed. 

Sav. & Loan Ass’n v. Solimino, 501 U.S. 104, 108 (1991) (stating that, in the absence of 

an evident “statutory purpose to the contrary,” Congress legislates with an 

expectation that courts will apply well-established common-law principles). 

II. Dismissal Also Is Appropriate Under the Forum Non Conveniens 
Doctrine 

In the alternative, this Court may affirm the district court’s dismissal of 

plaintiffs’ claims under the forum non conveniens doctrine.  See Locke, 788 F.3d at 666 

(court of appeals may affirm on any basis supported by the record).  “[T]he focus [of 

the inquiry] is the convenience to the parties and the practical difficulties that can 

attend the adjudication of a dispute in a certain locality.”  Fischer, 777 F.3d at 866 

(quotation marks omitted).  The analysis begins with a presumption in favor of the 

plaintiffs’ choice of forum.  Id. at 871.  That presumption is rebuttable if the 

alternative forum is adequate (id. at 867), and if private and public interests support 

resolution of the claims in the alternative forum (id. at 867).  See id. at 871.  Private 

interests include such things as the relative ease of access to sources of proof; the 

availability of effective administrative procedures for presenting evidence to the 
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adjudicator; and ease of enforcement.  Id. at 868.  Public interests include the interest 

in having local disputes decided locally; application of local law by a local forum; and 

avoidance of problems stemming from conflicts of law or application of foreign law.  

Id.  

For the reasons provided above, and as the district court determined, CIVS 

provides an adequate forum for resolution of plaintiffs’ claims.  The private and 

public interest factors also support dismissal.   

The only consideration that supports adjudication of plaintiffs’ suit in the 

district court is the preference given to a plaintiff’s chosen forum.  See Sinochem Int’l 

Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 430 (2007).  “When the plaintiff’s 

choice is not its home forum, however, the presumption in the plaintiff’s favor applies 

with less force, for the assumption that the chosen forum is appropriate is in such 

cases less reasonable.”  Id. (quotation marks omitted).  In this case, two of the three 

plaintiffs are French citizens who reside in France, lessening the preference given to 

plaintiffs’ chosen forum.  See, e.g., Norex Petroleum Ltd. v. Access Indus., Inc., 416 F.3d 

146, 154 (2d Cir. 2005) (“[T]he degree of deference to be given to a plaintiff’s choice 

of forum moves on a sliding scale depending on the degree of convenience reflected 

by the choice in a given case.”) (quotation marks omitted).   

Moreover, the private- and public-interest factors rebut any preference that 

would otherwise be given to plaintiffs’ choice of forum.  See Fischer, 777 F.3d at 871.  

With respect to the private interests:  sources of proof are in France; CIVS provides 
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assistance in searching for relevant evidence; and awards, when granted, are made 

without the need for compulsory process.  Similarly, the relevant public interest 

factors support resolution by CIVS.  France has a significant and longstanding interest 

in providing compensation, using its own procedures, for the Nazi atrocities 

committed in its territory.  And a judgment in plaintiffs’ favor would conflict with the 

United States’ longstanding policy favoring resolution of Holocaust-related claims 

through remedies, including administrative remedies, provided by the foreign state, 

rather than litigation in U.S. courts. 

III. Plaintiffs Failed to Allege Facts Supporting Jurisdiction Under the 
Expropriation Exception 

Finally, this Court may affirm the judgment because the district court lacked 

jurisdiction over plaintiffs’ suit.  As this Court has explained, the FSIA’s expropriation 

exception applies “only where (1) rights in property are in issue; (2) the property was 

taken; (3) the taking was in violation of international law; and (4) at least one of the 

two nexus requirements is satisfied.”  Fischer, 777 F.3d at 854.  Plaintiffs’ complaint 

fails adequately to plead a factual claim necessary for the second element: that SNCF 

took the property of plaintiffs’ relatives.    

“[W]hen evaluating a facial challenge to subject matter jurisdiction,” a court 

evaluates the factual allegations in the complaint under the “plausibility” standard 

governing motions to dismiss for failure to state a claim.  Silha v. ACT, Inc., 807 F.3d 

169, 174 (7th Cir. 2015); see id. at 173 (“[A] facial challenge argues that the plaintiff has 
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not sufficiently alleged a basis of subject matter jurisdiction.”) (quotation marks and 

emphasis omitted).  “[A] complaint must contain sufficient factual matter, accepted as 

true, to state a claim to relief that is plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009) (quotation marks omitted).  “A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.”  Id.  “A pleading that offers 

labels and conclusions or a formulaic recitation of the elements of a cause of action 

will not do.  Nor does a complaint suffice if it tenders naked assertion[s] devoid of 

further factual enhancement.” Id. (quotation marks and citation omitted; alteration in 

original).  As applied to a facial challenge to subject-matter jurisdiction, the question is 

whether the complaint’s “factual allegations plausibly suggest a claim of subject matter 

jurisdiction.”  Silha, 807 F.3d at 174. 

Scalin, like the other two plaintiffs, alleges that she “believes that her 

grandparents, like all the victims, had Property with them and that Property was 

taken.”  Dkt. No. 1, ¶ 16 (Compl.).  Plaintiffs’ conclusory statements are the sort of 

“naked assertion[s] devoid of further factual enhancement,” and a “formulaic 

recitation of [an] element[]” of the expropriation exception, Iqbal,  556 U.S. at 678 

(first alteration in original), that is insufficient to satisfy the plausibility standard.  
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Plaintiffs therefore failed to adequately allege facts that would support jurisdiction 

under the expropriation exception.8 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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8 Even if a plaintiff makes plausible jurisdictional allegations, before the suit 

may proceed to the merits, the plaintiff is required to establish any contested factual 
allegation bearing on the foreign state’s immunity.  See Bolivarian Republic of Venezuela v. 
Helmerich & Payne Int’l Drilling Co., 137 S. Ct. 1312, 1316-17 (2017) (“Where 
jurisdictional questions turn upon further factual development, the trial judge may 
take evidence and resolve relevant factual disputes.  But, consistent with foreign 
sovereign immunity’s basic objective, namely, to free a foreign sovereign from suit, 
the court should normally resolve those factual disputes and reach a decision about 
immunity as near to the outset of the case as is reasonably possible.”).  Here, because 
plaintiffs failed even to adequately allege a jurisdictional fact, the district court had no 
need to resolve any factual dispute relating to SNCF’s immunity. 
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