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MEMORARDUM POR MR, BILYL MOYERS

Subject: Working (‘r,_'np Language for the Hen-
Proliforation :.:.o:i,';: Felationabip

!‘:O Existiang end Possible Alijfed

Ruclear Arrengemonts.

In zecordance with your conversstion with
- ¥ ]

Mr, Mocker this afternoon, I am ctteching lansuage -
produced by tha U.S. = Soviet working group for
consideration by their Prinecipals., As you will

gee, I o trencmitting it in a memorendum snalyzing
its contents.
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THE NON-PROLIFERATION TREATY: RELATION-~

SHIP? TO EXISTING AND.POSSIBLE ALLIED

NUCLEAR ARRANGEMENTS.
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Working Group Lancuage for the
Non-Proliferation Treaty: Relationship
to Existing and Possible Allied Nuclear
Arrangements.

A.U;S.-— Soviet working group has been meeting in
New York in an attempt to produce compromise language for
a non—prolifération treaty that both sides can live with.
The group has produced for consideration by their Principals
draft language for the key operative clauses of a non-
proliferation treaty. They are as follows:

“ARTICLE I
"Each nuclear-weapon State Party to this

Treaty undertakes not to transfer nuclear weapons
or other nuclear explosives or control over such
weapons or explosives to a non-nuclear-weapon State
directly or indirectly; either individually or col-
lectively with other members of a military alliance
or group of States, and not in any way to assist,
encourage, or induce any non-nuclear-weapon State
to manufacture or otherwise acquire nuclear weapons
or other nuclear explosives or control ovexr such
weapons or explosives.

YARTICLE II
"Each non-nuclear-weapon State Party to this

Treaty undextakes not to receive nuclear weapons or
other nuclear explosives or control over such weapons
or explosives from any nuclear-weapon State directly
or indirectly, either individually or collectively
with other members of a military alliance or group of
States; not to manufacture oxr otherwise acquire nuclear
weapons or other nuclear explosives or control over such
weapons or explosives; and not to seek or receive any
assistance in their manufacture."
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s Artlcle I this memorandum will focus iLs ana1y51s on
'*,dlscu351on, the wozklng group language for this Article“:

'j:_states an undertaking ' not to transfer nuclear weapons

‘. s 0T control over SUch weapons. . +to a non-nuclear- =

.or group of StaLes .‘f ﬂ  £

'Jinearly coexteﬂsive with present V¢ S nuclea1 pollcy
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Since Article 11 is 1arge1y the "mirror image" of
Artlcle I ; Strlppcd of words not relevant to the present

o

weapon State directly or 1ndireetly, either indiV1dually

; .
0..-

';:or collectlvely w1th oLher members of a mllltery alllance

%
o

So'far as the U, S, is concerned, the restrictions

; of this working group draft, which'places the emphasis‘

> on transfer of weapons or control over them, would be very

: embodled in the Atomﬁc Energy Act and amendments, as these

have been 1nterpreted and applied in plactlce. In con-

'sequence, the 1estrict10ns that the wo:klnn group tleaty by

i language vould place on U S optlon* are, generally speak-

‘?

ijling, 51m11ar to those under whlch the U S is now Operatlng

by viltue of domastic ]aw. e
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Existing Bilatexral Devnloyzent Arrancements

As.indicated earlier, the working group languagé
prohibits the transfer of nuclear weapons or control over
them in a ﬁay that parallels the U. §. Atomic Energy Act.
We have structured our bilateral arrangements with NATO
coumtries in a way to make them consistent with this Act.
For that reason bilateral arrangements consistent with
the Atomic Energy Act would be unaffected by the proposad
treaty language. :

The general outlines of many of our existing bilaterzl
nuclezr arrangements have been made public, and the Soviets
have indicated their awareness of them, They have not besen 2

-

the subject of any detailed discussion with the Soviet Union,

although U. 8. negotiators have made it quite clear that

they would not agree to treaty language which would recuire
2 :

a change in those arrangements. This, and the Soviets'

dropping of language prohibiting "access" to nuclear

have inhibited existing NATO nuclear training activities,
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cvizts ave now preparsd to accent

cur existing deployaent arrangements.
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Under these bilateral arrangements, U. S. nuclear
weapons available for use by allied forces assigned to
NATO iﬁ the event of hostilities could, of course, be
transferred to those forces in that event. This would
be justified under the Atomic Energy Act on the ground
that, when war broke out, the President could exercise
his power, as Commandexr-in-Chief, withoutlregard to the
ban on transfer contained in the Act. A similar

interpretation would make & mon-proliferation treaty

able also.

[¢]

nappli
The purpose of such a treaty,; as the preamble could
be expected to express it, woﬁld be to prevent the spread
of nuclear weapons and, by this measure among others, to
avoid the outbreak of nuclear war anywhere in the world.
Thue the treaty has its application in time and in a
situstion when no nuclear conflict has broken out and
waen it continues to be possible to-prevent such conflict.
Oace general hostilities involving nuclear weapong have
occurred, however, the point of prevention has been
passed, and the purpose of tﬂe treaty can no longer be
gerved., In such circuasteances the treaty would not apply,
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and 2 nuclear power would be free to transfer nuclear
weapons to an‘ally for use in the confliet.
Thi;_line of reasoning has beeﬁ discussed with the
Soviets wnho appear to understand it. ' Mbreovaf,
even if one were to suppose that a non-proliferation treaty

persisted as a matter of law in a situation of nuclear

ct, it would certainly be recognized that questions
7 y o £y
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of intermational legal obligation would have little if any
bearing and relevance at such a time. Indeed, possible

charges of treaty violation would be without practica

ossible use of nuclear weapons

The working groun's language does not bear on the
decision-making process by which governments might decide

to engzge in hostilities with nuclear weapons. - Such

1

deliberation ~- by one goverament, two, or a number of
governments -~ does not involve any transfer of weapons
or control ove:r them to anyone. This kind of deliberation,

including consultations among governments, may lead to a

situation in which the treaty would cease to apply, but
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Deliberations, including inter-governmental
consultations, on whether to engage in nuclear conflict
ents that govern-

rate from arrangen

ments may meke in advance regarding possible use of

The fact that the treaty applies only if there is

azr weavons or of control over them

makes the treaty inapplicable to consultative and planning

sidiary Nuclear
Plzoning Group). As stated in the September 27th

communicue of President Johnson and Chancellor Erhard,

ose of the proposad "

-

permanent nuclear planning

yF
#

committes" will be to "broaden and deepen the areas of
nuclezr consultation" and to "bring the allies more

for nuclear defense'. This

does mot involve anything that can be described as a
transfer of nuclear waapons or contr 01 over ther Thus,

consistent with the thesis, accepted by the Soviets, that

wnat is not covered by the treaty is not prohibited; the

aecial commitiee exvangements would not be prohibited.
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ements of the type contemplated within NATO (Nuclear
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Assignment of Polaris Submarines to NATO

_A particular case that must be considered is the

assignment to NATO of U. S. Polaris submarines with U. S.

nuclear weapons. If such an assignment were made in the

' same way that U. S. Polaris submarines are now assigned

draft proaibition on transferring nuclear weapons or
control over them.

1

To assign Polaris submarines with U. S. nuclear

weapons irrevocably to NATO would violate the Atomic

1

Energy Act prohibition on "tramsfer" of U. S, nuclear
weapons becguse they could no longer be withdrawn and
uced as the President directed without obtaining NATO's
consent. (See-memorandum of the Legal Adviser dated.

December 17, 1985). Probably, therefore, such an

irrevoceble assigament to NATO would also violate the

D

working group language.

<
i

Civan a revocable assignment, however, the working
groun lanzuage would not prohibit existing arrangements

=] L=

under waich Polaris submarines are now assigned to NATO.

Fa

tations with respect to possible use of

SEERTT -~ EXDIS

it would clearly not violate the working group's
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these submarines in defense of NATO would be possible in

the proposed Nuclear Planning Group and its pareant

ccxmittee. Agreement would be permissible that these
weapons were to be used only with the consent of members

wding the U. S.), that consent being obtained
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pursuant to the procedures established generally for nuclear
weapcns assigned to NAT Indeed, if the proposed permanent
Nuclear Plamning Group and its parent committee become the

btaining that consent, no reason

appears way thie mechenism should not be used for reaching
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on on use of nuclear weapons carried by the‘
newly-assigned submarines, pro?idad,‘of course, the existing
reguirenent of unanimity 'is not changed;

However, problems of compatibiliéy with the treaty,
and of possible charges by the U.S.S.R. that the treaty
had been violated, would be raised if the arrangements
regarding the assigned submarines appeared to vest control

over nuclear weapons in an international group. For

ial NATO board were set up to deal
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with these submarines separately and were given formal
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sion over firing the weapons (even subject

to U,S8, veto), the arrangement would seem to involve a

Co-Cwnership of Nuclear Weapons

Like the Atomic Energy Act, the working group language
would prohibit ownership of nuclear weapons by a group in

which 2 non~nuclear-weapon State participated, (An exception

f

d European state is discussed below.) The

e
49
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draft would thus preclude a Mulitilateral Force in the form

A more difficult case would be presented if a force were

n which there was collective ownership of the
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lelivery systems with U.S.-owned warheads subject to command, ;
countrol and custodial arrangements similar to those now in

lateral arrangements within NATO, Such an
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arrzngenstt would not involve transfer of nuclear weapons or

control over them, and the working group. language would not

-

On the other hand, the Soviets would probably regard
the creziion of a new nuclear force with collectively-ownad
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attached as contrary to the purposes of the treaty and
a cauge for withdrawal. 1In these circumstances, argu-
ments by the United States that this was no different
from our existing bilaterallarrangemants might well be
not only unavailing but counterproductive in stimulating
a Soviet attack on those bilateral arrangeméents.

The Eurovesn Option

Since the time when the MLF was under active considera-
tion, some of the Europeans have expressed interest in.a‘
"European clause'" which would envision an eventually
integrated Europé having its own nuclear force, free of U, S.

.

veto. The language for Article I developed in the working
group discussions clearl& preserves the "European option"
in the event of the formation of a federated European

state including one or more entities that had been ngélea;-_
weapon States. The new State would have succeeded to the
status of "nuclear~weapon State' formerly held by one or
more of its component parts. Thus, under the non-
proliferation treaty, no nuclear weapons would have been

transferred to a2 non-nuclear-weapon State; instead, the
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federated European State would be a nuclear-weapon State
by succession to one or more ofits component parts.

The suggestion has been advanced that the "Eurépean
entity in the field of defense that left the imndividual
States of Europe ~- including such nuclear-weapon States

as the UK and France ~-- still in existence. If the States
Furcpe were. to combine all of their militery establish-
ments into a comaon defensé force ~-~ with a unitary agency

nd the great questions of war and
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peace for the community -- it would seem unrealistic and
a2 contradiction in terms to suppose that the individual

compenants of the community could survive and continue

their existence as independent national States. The creation
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function 2s a State in international affairs. By definition

be unitary in the fields of defense and foreign
policy, end the community rather than its component parts

woulé e the State in International law and relations.
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I£f, on the other hand, the States of Europe were
> -

to creete a partial defense community, while each retained

its nationel military establishment, no federated European

State would have come into being, and the community could
not be considered to have succeeded to the status of a
nuclear-weapon~State held by one or more members of the

community. The community would be an additional rather

-

han a succassor entity. Transfers of nuclear weapons

ot

—
- -

to the community would be prohibited by Article I of the

working group draft since no succession could be szid to

L Vg

takz place. Moreover, tha separate authority of such a

1

1

community over nuclear weapons could increase the number

of entities with ebility to fire them, and thus create a

of an intesneticone

naticazl' ghould be inserted before ths word "econtrol" in
eration treaty, so as to leave open the

ng nuclear weapons into the control

M

atity such as a military zlliance or
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"in Article I would not achieve this objective. The first

sentence of Article I binds a nuclear-wezpon State Party

-

1

not to transfer nuclear Weapons or control over such
weapons to-a non-nuclear-weapon State. To insert the

adjective "metional" would only specify the kind of control
that a nuclear-weapon State is bound not to give up; that is
the kind of contrel that a nuclear-weapon-State has., Imsertion

of the &adjective here would not necessarily determine the kind

L.'a

of control prohibited to a tramsferee State,
To insert the adjective in the context of receipt of
nuclear weapons in Article II would at most introduce internal
inconsistency. The working group tréaty language prohibits
receipt of control o&er nuclear weapons by a non-nuclezar-
wagpon State "either individually or colleectively with othexr

nembers of & military alliance or group of States", To speak

control in this context would imply a confusion

cctive had the effect intended for it.

tage of Articles I and II were re-cast so
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hat cnly netional control by a . transferee

5 benned -~ and not international control by an érganization
o
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= e e Ve man o ha e e - - wm 1
of waich on2 of nore non~nuclear-weapon States were membars ==

it would be necessary to delete the phrase beginming
"‘Iﬂ'jﬁr"
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"individually or collectively", However, this would
eliminate the only language that the Soviets consider
deals with one of the principal situations they want

Ithe treaty to éover s transfer to the collectivity of

an alliance or group of States.h This issue has begn an
obstacle to a treaty from the time the negotiations began,
Without languagé to express the idea that collective con-
trol -~ shared by a non-nuclear-weapon State with other
States -~ is prohibited, no non-proliferation treaty would
be negotiable with the USSR,

Comparison of working group languace with Soviet draft treaty

The wdrking group language for Articles I and II
differs in important respects from the provisions of the _ .
Soviet draft non-proliferation treaty, which, for example,
cast déubt on existing U,S, bilateral arrangéments and c0uid
have interfered seriously with NATO training exercises. The

working group language also avoilds expressions such as

ownership or transfers to an alliance or group, which in the

Soviet draft gave offense to our Allies,
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Soviet adiustments in working group draft to meet
U.8, obiections

adjustments from prior Soviet texts:
1., The working group draft contains no prohibition
azainst g:wnting to non~nuclear-weapon States "the right to

perticipzie in the , ., . control or use of nucTear weapons,”

(Act, I of Soviet Draft), Neither Yparticipate' nor "use"

eppesrs in the draft, '"Control" does appear but, despite
- - - ] - > 1t
Soviet reguests, is not modified by "any" oz icipate',

"parti

hus, considarably more flexibility would be possible for NATO

2.- The working group drafif contains no prohibition

t granting contzol over the "emplacement" of nuclear

weapons to & non-nuclear-weapon State with respect to weapons
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3. The workinz group dreft contains no prohibitiorn on
trensmitting "information or documentation which can be
. employsd for the purposes of , . . use of nuclear weapons,"
(3==, 1 of Soviet Draft). This languzsge could seriously have
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interfered with NATO training exercises. Instead, the

working groun draft contains a simple prohibition against
assistance in manufacturing nuclear weapons.

&, The working group draft contains no prohibition
against giving to nuclear weapons to non-nuclear-

weapon States. (Soviet suggestion). Given the nature of

some of our existing deployment arrengements, this word
cotld have given us real difficulties.,

e working group draft contains no prohibition on

o o

.,
:DJ‘

whazsoever," (Working group product
some problems

to a possible

future federeted European state.
1o, = mtm e s e i m ‘t e L T R S — - T - -
Presantational' adjustments from prior Soviet texts:

. The working

draft contains no exolicit bza on

roup

the transfer of "ownership" of nuclear weapons. (Art. I of
Scviat Draft). It does ban the “"transfer" of such weapons,

interpreced as including the transfer of
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2 Ine working group draft
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ontains no explicit ban
on tramsfers to states,” (Art, I of Soviet Draft

stien) . Its.proﬁibitions are applicable
to “any non-nuclesar-weapon State , o « either individually or
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