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Dear U.S. State Department Commission on Unalienable Rights,
As students and faculty of the International Justice Clinic at UC Irvine School of Law, we write
to express our deep concern with the activities of the Commission on Unalienable Rights. We are
alarmed by the Commission’s work to date, as well as the potential harm that a final report
produced by the Commission, in line with its mandate and the views expressed by several of its
members, may have on well-established human rights and the international human rights
movement.
As you know, the Commission is an advisory body that was organized and chartered by the
Secretary of State under the Federal Advisory Committee Act. The purpose of the Commission,
according to Secretary of State Mike Pompeo, is to identify which internationally recognized
human rights are “unalienable” and which are “ad hoc,” in apparent opposition to U.S. treaty and
legal obligations and longstanding foreign policy positions.1 From its inception, the
Commission’s mandate, the opaque process by which it came into being, the duplicative nature
of the body vis-à-vis the State Department’s legally authorized human rights bureau, the publicly
stated views of several of its members, and the lack of diversity of expertise of its membership
have deeply troubled hundreds of human rights organizations, international law scholars, and
other concerned citizens, who previously asked that the Commission be disbanded.2
Over the past several months, the work of the Commission has only reinforced these concerns.
To date, the Commission has held five meetings, during which it has heard from several invited
witnesses. These meetings have been made accessible only to a small number of individuals who
have been able to register in advance and dedicate up to six hours to observing the proceedings
in person at the State Department in Washington, D.C. The Commission has largely ignored
Federal Advisory Committee Act provisions requiring that all Commission records available to
the general public. Indeed, it is only through the reporting of human rights advocates that the
public has been made aware of the deeply troubling views expressed by several commissioners.
These views, as articulated, support one of our initial concerns; namely, that the Commission’s
objective is to produce recommendations that would narrow the scope of U.S. obligations under
international human rights law and justify a ranking of rights that prioritize some, such as the
right to freedom of religion, to the detriment of others. Given the past statements of several
commissioners, including the body’s chairperson, we remain concerned that the Commission’s
report may seek to justify the rolling back of hard-won advances in areas such as the rights of
women, girls, and LGBTQ individuals.
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The following discussion details a selection of our myriad concerns with the Commission. Such
concerns are only amplified in the current moment: the COVID-19 pandemic implicates and
necessitates the full spectrum of human rights for all people.3 This is a time for safeguarding
rights — not unilaterally rewriting them to exclude protections for marginalized populations.
I.

Subscription to a Hierarchy of Rights is Antithetical to Established International
Law.

Based on comments made by members of the Commission during its meetings, we remain
concerned that the Commission’s report will seek to distort the agreed-upon international human
rights framework in a manner that may seek to establish a false and preferential hierarchy of
rights. Some members of the Commission have openly discussed the “prioritization” of some
rights over others.4 When raised, this discussion has mainly focused on prioritizing freedom of
religion over other rights, such as the right to health or the right to be free from discrimination.
The argument made by some individual commissioners, as well as by some of the testifying
witnesses, is that freedom of religion sits atop “lesser” or subsidiary rights, and that the violation
or infringement of these lesser rights must be tolerated in order to ensure the full protection of
religious freedom.5 Another concern is that the Commission, and some witnesses, do not
recognize social, economic, and cultural rights — or would relegate such rights to little if any
real protection).
A prioritization of freedom of religion over the enjoyment of other human rights would
constitute a violation of the United States’ binding obligations under human rights law. Although
the international human rights framework does recognize a distinction between derogable and
non-derogable rights (the former being rights that can be suspended in times of national
emergency) it rejects any notion of a hierarchy of rights. As the Universal Declaration of Human
Rights (UDHR) and subsequent human rights instruments make clear, human rights are
interdependent, interrelated, and equal in importance.6 Indeed, it is axiomatic that “[t]he
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international community must treat human rights globally in a fair and equal manner, on the
same footing, and with the same emphasis.”7
Notably, expert testimony solicited and received by the Commission undermines the argument
that the exercise of certain rights, such as freedom of religion, can be prioritized over enjoyment
of others. For example, Ken Roth, Executive Director of Human Rights Watch, testified that the
UN Human Rights Committee (the body that monitors implementation of the International
Covenant on Civil and Political Rights (ICCPR) by its State parties) “has explained that freedom
of thought, conscience, and religion does not protect religiously motivated discrimination against
women or racial minorities.”8 In response, the commissioners indicated an unwillingness to
accept such testimony, notwithstanding its recitation of established international law.9
II.

International Law Makes Clear That All Human Rights Are Inalienable.

As invited witnesses have informed the Commission, the concept of “unalienable rights” has
neither a clear legal nor Constitutional meaning. Indeed, the preamble of the UDHR refers to all
human rights as “inalienable,” a concept also reflected in the working papers of the drafters of
the UDHR. Refuting Secretary Pompeo’s purported rationale for the Commission’s creation,
international law already identifies the scope, content, and obligations of human rights. The
UDHR and the nine core human rights treaties, particularly the ICCPR and the International
Covenant on Economic, Social, and Cultural Rights (ICESCR), codify a set of human rights
under widely recognized rules of international law. These instruments are the product of decades
of multilateral negotiations and represent an international consensus regarding the nature and
scope of human rights that bind the states that have ratified them. No state has the authority to
unilaterally pick and choose between these rights and redefine the terms of the treaties.
Over the course of the Commission’s meetings, some commissioners have suggested that the
international human rights framework is poorly defined or has been stretched to cover “new”
rights. Some have also suggested that it is up to the Commission to differentiate between
“alleged” rights and those rights that are “unalienable.”10 Yet, many of the human rights experts
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who have testified before the Commission have demonstrated that the rights set forth by the
international human rights framework are both inalienable and clearly identified.11
Some commissioners have also indicated a reluctance to recognize economic, social, and cultural
rights as “inalienable,”12 or as having equal status to civil and political rights. Those
commissioners’ stated positions are the product of a false dichotomy that views civil and
political rights as independent and severable from economic, social, and cultural rights.
International law has long rejected this narrative, recognizing that all rights of every
classification — political, civil, economic, social, and cultural — are indivisible, interdependent,
and on equal footing.13
III.

Claims of Rights Proliferation Seek to Undermine Progress Made for Marginalized
Populations.

Secretary Pompeo and several of the commissioners have purported to justify the Commission’s
work by arguing that a “proliferation” of human rights claims has undermined “fundamental”
individual rights, namely freedom of religion and freedom of speech.14 This argument is deeply
misguided and supports widespread concerns within the social justice community that the
Commission’s work will be cited as support for policies that would limit rights, including those
of women, girls, and LGBTQ individuals.
The development of human rights law since 1948 has enhanced protections for more people
across the globe. Through the painstaking work of social movements, scholars, civil society, and
diplomats, the international community has adopted nine core human rights treaties — progeny
of the UDHR. These treaties address the rights challenges faced by women, children, LGBTQ
individuals, racial and ethnic minorities, persons with disabilities, migrants, and other
marginalized groups, and represent a global consensus that certain groups face unique barriers to
the full realization of the rights enshrined in the UDHR.
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Contrary to the assertions of the members of the Commission, the adoption and application of
human rights instruments have not resulted in new rights claims; the only “proliferation” that has
occurred as a result of these conventions is that of greater equity for marginalized populations.
Any efforts to scale back rights deemed excessive, superfluous, or “ad hoc” by the Commission
would be to the detriment of such populations.15
*

*

*

Unlike the work of the Commission thus far, a good faith review of the role of human rights in
U.S. policy would necessarily focus on how the government could both improve its human rights
record at home and promote greater protections abroad.16 Such an effort would inter alia
reaffirm the U.S. government’s commitment to the international human rights framework; make
clear that human rights are indivisible, interdependent, and enjoyed by all people; and make the
promotion and protection of human rights a cornerstone of foreign policy. We urge the
Commission to change course and work to bolster human rights, rather than unilaterally diminish
them.

Sincerely
Isabel Steinmetz (LL.M Class of 2020)
Mary Hansel, Esq.
On behalf of the
International Justice Clinic
UC Irvine School of Law
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