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Opinion

REPORT & RECOMMENDATION

By: Joel C. Hoppe

United States Magistrate Judge

Darrell E. Farley, a state prisoner proceeding pro se, 
filed suit under 42 U.S.C. § 1983 against Defendant 
prison officials, alleging numerous violations of his 
rights, both state and federal, including those under the 
First, Fifth, Sixth, Eighth, and Fourteenth Amendments 
to the United States Constitution; Article I, Sections 
Seven, Nine, Eleven, and Twelve of the Virginia 
Constitution; Title IX of the Education Act of 1972; the 
Prison Rape Elimination Act ("PREA") of 2003; Title II of 
the Americans with Disabilities Act ("ADA"); and § 504 
of the Rehabilitation Act. Compl., ECF No. 1. The 
Defendants filed a motion for summary judgment [*2]  
and an accompanying brief in support. ECF Nos. 27-28. 
Farley responded with his own motion for summary 
judgment.1 ECF No. 33. The Defendants filed a motion 
to substitute a party because of the death of one of the 
Defendants.2 ECF No. 46. Farley then filed a motion for 
a preliminary injunction. ECF No. 50. The parties' 
respective motions are currently before me for report 

1 Farley also filed a motion requesting the Court excuse the 
Prison Litigation Reform Act ("PLRA") exhaustion requirement. 
ECF No. 32. Given the content of his filing and the nature of 
the exhaustion requirement, see infra Pt. III.C.1, the Court 
construes this filing as a brief in opposition to the Defendants' 
motion for summary judgment.

2 Defendants filed a notice informing the court that Elizabeth 
Thornton died on August 19, 2016. ECF No. 38. Per Rule 
25(d) of the Federal Rules of Civil Procedure, Marie Vargo is 
automatically substituted for Thornton as a defendant for 
Farley's official capacity claims, and thus this motion should be 
granted as to those claims. This does not, however, affect 
Farley's individual capacity claims against Thornton.
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and recommendation under 28 U.S.C. § 636(b)(1)(B). 
ECF Nos. 34, 40.3 Having considered the parties' 
memoranda and supporting materials and the applicable 
law, I find that Farley's claims are either unexhausted or 
fail as a matter of law. Accordingly, I respectfully 
recommend that the presiding District Judge grant the 
Defendants' motion to substitute a party and motion for 
summary judgment, deny Farley's motion for summary 
judgment and motion for a preliminary injunction, and 
dismiss this action.

I. Procedural History

Farley is a prisoner in the Virginia Department of 
Corrections ("VDOC") and is currently housed at the 
Buckingham Correctional Center ("Buckingham"). See 
Compl. 1. He alleges that VDOC officials were 
responsible for various instances of retaliation, threats, 
failure to protect, and denial of access to counselors, all 
stemming [*3]  from his alleged sexual victimization in 
the bathroom and shower at the Dillwyn Correctional 
Center ("Dillwyn") in July and August 2014. See id. at 6-
22. Farley names the following Defendants: Harold 
Clarke, Director of VDOC; Elizabeth Thornton, former 
VDOC Corrections Operations Administrator; Rose 
Durbin, VDOC PREA/ADA Supervisor; Larry Edmonds, 
Dillwyn Warden; Marvin Smith, Institutional Investigator 
at Dillwyn; L. Mason, Grievance Coordinator at Dillwyn; 
and Agent Watson, a member of the VDOC Special 
Investigative Unit (collectively "Defendants").

On September 2, 2016, the undersigned Magistrate 
Judge conducted an evidentiary hearing on the parties' 
cross motions for summary judgment. Following the 
hearing, Farley submitted additional evidence and a 
supporting brief for the Court to consider. ECF Nos. 47, 
48. Farley also filed a motion for a preliminary 
injunction. ECF No. 50. The Defendants did not respond 
to this new evidence, but did file a brief in opposition to 
Farley's motion for a preliminary injunction, ECF No. 51.

II. Facts

3 In the first referral order, presiding Senior United States 
District Judge Jackson L. Kiser instructed the undersigned 
Magistrate Judge to address issues raised by the parties' 
motions for summary judgment, specifically 1) whether Farley 
had exhausted all available administrative remedies for his 
numerous claims, or whether the remedies were not available 
in accordance with 42 U.S.C. § 1997e(a); 2) whether qualified 
immunity applies to any of Farley's claims that were properly 
exhausted under 42 U.S.C. § 1997e(a); and 3) whether a party 
is entitled to summary judgment in whole or in part. Id. at 2.

Farley has been housed in VDOC facilities since 
January 24, 2014, when he was received at the 
Powhatan Reception and Classification Center 
("Powhatan"). Durbin Aff. [*4]  ¶ 4, ECF No. 28-5. Farley 
has met with counselors and mental health staff 
throughout his time in the VDOC. Id. He was also 
housed at the Green Rock Correctional Center ("Green 
Rock") before being transferred to Dillwyn on July 2. Id. 
¶ 6. Farley alleges that he was gang raped at Powhatan 
and also raped at Green Rock. Pl's. Br. in Opp'n Defs.' 
Mot. Summ. J. & in Supp. Pl's. Mot. Summ. J. ("Pl. Br. 
Opp'n") 13, ECF No. 33. Farley identifies these prior 
sexual victimizations as the impetus for his requests for 
a single cell, id., requests which continued throughout 
Farley's time at Dillwyn, Thornton Aff. ¶ 6, ECF No. 28-
4, at 2. Farley claims these incidents induced anxiety, 
emotional distress, and post-traumatic stress disorder 
("PTSD"), all of which continued to affect him at Dillwyn, 
Pl. Br. Opp'n 13, and for which he has received 
treatment at Buckingham, Hr'g Tr. 162:12-18. Farley 
thus contends that he is disabled, Compl. 6, on the 
basis of his depression, anxiety, PTSD, asthma, and 
hearing and vision problems, Hr'g Tr. at 162:5-8. 
Warden Edmonds, however, stated in his affidavit that 
Farley had no diagnosed physical or mental disabilities.4 
Edmonds Aff. ¶ 4, ECF No. 28-1.

Upon arriving [*5]  at Dillwyn, Farley was placed in a 
dormitory style unit along with other offenders. Warden 
Edmonds described the dormitories at Dillwyn as units 
with two sides. Each side houses inmates who have 
their own bunk and consists of an open shower and 
bathroom facilities. Hr'g Tr. 121:20-24. Warden 
Edmonds testified that the beds in the front of the 
dormitories were under twenty-four hour surveillance. Id. 
at 126:14-18. He also stated that the shower area can 
be viewed by security staff twenty-four hours a day, 
seven days a week, and by correctional officers who 
continuously make rounds and walk by the facilities. Id. 
at 129:11-18.

Within a week of his arrival at Dillwyn, Farley submitted 
an informal complaint on July 8, ECF No. 47-1, at 52, 
and called the Sexual Abuse Hotline for offenders on 
July 9 and again on July 10, alleging that other 
offenders in his unit were sexually harassing him, 
Edmonds Aff. ¶ 5. Farley was moved to a different bed 

4 The only relevant medical evidence before the Court 
indicates that Farley had been diagnosed with major 
depressive disorder by prison doctors, ECF No. 47-2, at 49-
50, but does not confirm or address any of Farley's other 
alleged disabilities.
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in the front of the dorm on July 9 so that he could be 
monitored more closely. Edmonds Aff. ¶ 6. On July 12, 
Farley made a written request seeking permission to 
use the shower alone after 11:30 pm to ensure his 
safety, which Warden Edmonds denied. ECF [*6]  No. 
47-1, at 67-68. On July 14, Farley filed his first regular 
grievance, alleging that inmate Brown made "degrading 
sexual intimidation remarks," and inmate Neff asked 
other inmates if they would kill, injure, or rape all sex 
offenders—a group with which Farley identifies 
himself5—and harm any guards who intervene. Id. at 
22. Neff also said he knew Farley was "dropping notes" 
and if he came back to the dorm he would be "rolled 
out." Id. In internal communications, Mason noted that 
the grievance would be considered a PREA issue and 
that it involved various inmates seriously threatening 
Farley with harassment and even death. Defs. ex. 11, 
ECF No. 43-1, at 67. In response, Smith interviewed 
Farley, the Dillwyn Investigation Office reviewed the 
rapid eye video surveillance, and Farley received a 
mental health evaluation. Id. On July 16, Farley was 
moved to a different dormitory for safety and security 
reasons and to accommodate his job assignment. Id.; 
Edmonds Aff. ¶ 6. Farley was placed in a bed in the 
front of this new dormitory to continue to monitor his 
safety, id., despite the Investigation Office determining 
that his recent allegations of harassment were 
unfounded, Defs. ex. 11.

Near the end [*7]  of July, Farley alleges that a fellow 
inmate, who he identifies as Graves, ECF No. 47-1, at 
10, sexually assaulted him. Compl. 9. Farley states that 
he began having trouble with the inmate in question 
when this inmate reached under the partition between 
the toilets and touched Farley's private areas. Id. Farley 
also claims the inmate then started to approach him in 
the shower and propositioned him for sexual acts in 
exchange for payment. Id. Farley claims he resisted 
these advances and changed his routine to avoid this 
inmate. Id. He also alleges that he wrote to Edmonds 
and Smith, id., but he has not produced copies of these 
writings or detailed what he wrote. Farley alleges that 
this inmate assaulted him by anally penetrating Farley in 
the Dillwyn showers. Id.

On August 4, Dillwyn officials received an unsigned 
letter alleging various claims of sexual assault. Smith 
Aff. ¶ 5, ECF No. 28-3.6 On August 5, a Dillwyn official 

5 Farley alleges that the nature of his offense places him in a 
"high target risk group." Compl. 6.

6 The letter itself was not submitted into evidence.

identified Farley as the author of the letter based on the 
handwriting, and he approached Farley. Id. Farley 
admitted to writing the letter, and Dillwyn mental and 
medical health officials determined that he should be 
transferred to the Medical College of 
Virginia/Virginia [*8]  Commonwealth University 
("MCV/VCU") hospital in Richmond, Virginia, for further 
evaluation. Id. ¶ 7. The MCV/VCU evaluation revealed 
that Farley had some injury to his rectum. Id. ¶ 8. Farley 
returned to Dillwyn and was moved to the infirmary on 
August 6. Edmonds Aff. ¶ 6.

Simultaneously, an investigation into Farley's allegations 
began. Both parties put forward differing accounts of 
how the investigation transpired. Farley asserts that 
during a meeting with Watson, Smith, and Thornton, he 
repeatedly requested a lawyer and to be read his 
Miranda rights,7 requests which were never granted, 
Compl. 10; he was accused of penetrating himself 
during this meeting, id.; Thornton retaliated and 
discriminated against him when she told him that people 
with his offense deserve all that happens to them and 
threatened him with a retaliatory transfer, id. at 12-13; 
and Watson and Smith told Farley that he needed to 
stop "crying wolf" and he "would end up like Offender 
Rose in Wallen's Ridge [State Prison]," id. at 13.

The Defendants put forward a different version of the 
investigation.8 They assert that Watson first interviewed 
Farley on August 8, at which time Farley claimed that 
the accused inmate fondled him in the toilet [*9]  area 
on July 31 and then forcibly sodomized him in the 
shower on August 3. ECF No. 44, at 2. Thornton stated 
by affidavit that she, along with Smith and Warden 
Edmonds, then met with Farley in the medical 
department on August 12. Thornton Aff. ¶ 5. She 
claimed that at no point during this meeting did she 
threaten, retaliate against, or tell Farley that he got what 
he deserved because of his crime. Id. In a follow-up 
interview with Watson on August 20, Farley altered his 
story and alleged that while the inmate did not insert his 
penis into Farley's anus, the inmate did penetrate Farley 
with his finger. ECF No. 44, at 2. The accused inmate 
was interviewed on August 21 and admitted to 

7 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 
2d 694 (1966).

8 Their accounts are by no means uniform. Smith testified that 
the meeting took place, but Watson denied ever meeting with 
Farley when Thornton was present. In her affidavit, Thornton 
describes meeting with Farley along with Edmonds and Smith, 
and Edmonds confirmed her recollection.
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penetrating Farley with his finger, but claimed that it was 
consensual. Id. at 3. Watson conducted a third interview 
with Farley on August 27, during which Farley claimed 
that while he did not consent to sexual activity, he did 
not rebuff the accused's advances either. Id. at 2. 
Watson and Smith both testified that during the course 
of the investigation, Farley never asked for a lawyer nor 
was he denied one, Hr'g Tr. 81:10-14, 108:14-16; Farley 
was never accused of penetrating himself, id. at 81:14-
15, 108:25-109:1; Farley [*10]  was never told that he 
would end up like Offender Rose at Wallen's Ridge,9 id. 
at 81:19-24, 109:10-12; no one threatened to retaliate 
against Farley, id. at 82:6-13, 109:4-5; and although 
Farley was never read Miranda rights during any of the 
interviews, this was because Farley was the victim, 
rather than the suspect, of the alleged sexual assault, 
id. at 81:2-9, 108:17-22. Conversely, the inmate Farley 
accused of sexual assault was read Miranda rights 
when he was interviewed. Id. at 108:23-24. Defendants 
Watson and Smith also reviewed the rapid eye video 
surveillance for the days Farley alleged sexual assault 
and determined that there was only one date, August 2, 
when both Farley and the accused inmate were in the 
bathroom area at the same time. Edmonds Aff. ¶¶ 8, 9. 
Watson testified that the video surveillance review did 
not verify Farley's claims of sexual assault.10 ECF No. 
44, at 1. Ultimately, the investigation concluded by 
finding that Farley's claims of sexual assault were 
unsubstantiated. Smith Aff. ¶ 9.

Farley remained in the infirmary until September 16, 
when he was returned to the general population.11 
Edmonds Aff. ¶ 6. Farley returned to the same bed he 

9 Watson testified that a prisoner by the last name of Rose was 
transferred to a higher level institution after making a number 
of false complaints. Hr'g Tr. 111-12. Watson said he told 
Farley about Rose's transfer because he did not want Farley 
to receive institutional charges for making false statements. Id.

10 Farley asserts that Defendant Watson admitted at the 
hearing that the video surveillance system does not allow the 
viewer to see offenders below the waist, so his genital area 
would not be visible on review of the tapes. Pl. Rep. Br. 1-2, 
ECF No. 48. Farley does not explain how a waist-up view 
would entirely obscure the alleged sexual assault.

11 Farley claims that during this period he was kept in "medical 
isolation," where he did not have the ability to lodge any 
complaints or access the grievance procedure. See, e.g., 
Compl. 10. This assertion contradicts evidence showing that 
he submitted a letter and regular grievances dated on days 
falling within this range. See, e.g., ECF No. 47-1, at 21, 23; 
ECF No. 47-2, at 22-23.

occupied prior to [*11]  being transferred to the 
infirmary, and he remained there until his transfer to 
Buckingham. Id. On September 16, Durbin arranged for 
Farley to speak directly with a victim advocate over the 
phone. Durbin Aff. ¶ 7. Durbin testified that although 
advocacy services could be provided either in person or 
on the phone, she initially tries to arrange a phone call 
because limited availability of advocates makes in-
person visits harder to schedule and because phone 
calls create less disruption at the facilities. Hr'g Tr. 
137:16-23. During this phone call, Farley allegedly 
asked the advocate for personal contact information, id. 
at 138:5-6, although Farley characterized his request as 
one for general contact information for the advocacy 
organization and not for the individual advocate's 
personal information, id. at 150:1-7. Durbin informed 
Farley that the advocate would not meet with him in 
person and he would not be provided the advocate's 
personal contact information, but he could continue to 
access advocacy and emotional support services by any 
telephone available to inmates. Durbin Aff. ¶ 7.

On October 8, VDOC arranged to transfer Farley from 
Dillwyn to Buckingham, which [*12]  is less than a mile 
away. Id. ¶ 8. Dillwyn is a level 2 correctional facility, 
whereas Buckingham is a level 3/4 correctional facility. 
Hr'g Tr. 113:9-15. Buckingham's design differs from that 
of Dillwyn's, as it offers single cells and individual 
showers. Clint Davis, the former Assistant Warden at 
Buckingham, testified to the design of the Buckingham 
showers at the evidentiary hearing. He stated that there 
were four individual showers in a pod, two on each side 
of a control room, enabling the control room to monitor 
the inmates going into and out of the shower. Id. at 
72:15-18. Farley alleged in numerous regular 
grievances and informal complaints that this transfer 
was done in retaliation for his PREA complaints, while 
the Defendants maintain that it was done to 
accommodate his requests for a single cell, an option 
available at Buckingham but not at Dillwyn. See, e.g., 
Thornton Aff. ¶ 6, ECF No. 28-4. Durbin testified that the 
decision to transfer Farley to Buckingham seemed like a 
logical choice to ensure his safety because of the 
availability of single cells and the design of its showers. 
Id. at 135:6-9, 139:7-9. Durbin also stated that she 
made arrangements for Farley to have [*13]  a similar 
job and a single cell upon his arrival at Buckingham. Id. 
at 139:11-16. Once at Buckingham, Farley continued to 
file informal complaints and regular grievances 
concerning his time at Dillwyn and his transfer. Farley 
conceded during the hearing, however, that he had not 
experienced any problems at Buckingham since his 
transfer and that he was doing well in his single cell. Id. 

2016 U.S. Dist. LEXIS 185125, *9
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at 168:3-6.

III. Discussion

A. Farley's Claims

In his Complaint, Farley raises eighteen enumerated 
claims in the causes of action section, Compl. 16-22, 
and one additional claim throughout. The claims are as 
follows:

• Claim 1

Defendants violated PREA and the ADA by excluding 
Farley from the protection of those laws. Id. at 16. This 
exclusion denied him the equal protection of these laws 
and the ability to participate in VDOC's PREA process 
designed to "prevent and respond to allegations of 
sexual misconduct victimization and harassment." Id.

• Claim 2

Defendants violated Farley's Eighth Amendment right to 
be free from cruel and unusual punishment by 
subjecting him to an "ongoing campaign of exclusion 
from laws and policies designed to protect him" because 
of the nature of his crime, his sexual orientation, and his 
known disabilities. [*14]  Id. This exclusion led to sexual 
victimization. Id.

• Claim 3

While conducting the investigation into Farley's 
allegations of sexual assault, Defendants Thornton, 
Smith, and Watson denied Farley his Miranda rights and 
accused Farley of penetrating himself. Id. at 17.

• Claim 4

During the same investigation, Defendants Thornton, 
Smith, and Watson repeatedly denied Farley's requests 
for an attorney, in violation of his Sixth Amendment right 
to counsel. Id.

• Claim 5

During the same investigation, Defendants Thornton, 
Smith, and Watson violated Farley's Fourteenth 
Amendment right to due process. Id.

• Claim 6 and Claim 12

Defendants Edmonds, Thornton, Smith, and Clarke 
failed to protect Farley from the alleged sexual 
victimization that took place in the open shower facility 
at Dillwyn because they denied his request to shower 
alone. Id. at 17-18. Defendants Edmonds, Thornton, 

Smith, and Clarke were deliberately indifferent to his risk 
of sexual victimization, id. at 18, 20, and this conduct 
violated the Eighth Amendment (Claim 6) and Article I, 
Section 9 of the Virginia Constitution (Claim 12), id.

• Claim 7 and Claim 14

Defendant Mason hindered Farley's ability to file 
grievances in violation of his right to petition the 
government under the Fourteenth Amendment (Claim 7) 
and Article I, Section 12 of the Virginia Constitution 
(Claim 14). Id. at 18, 20.

• Claim 8

Defendants violated Farley's Fourteenth Amendment 
right to equal protection. [*15]  Id. at 18-19.

• Claim 9

Defendants Clarke, Thornton, Durbin, Watson, 
Edmonds, and Smith violated § 504 of the Rehabilitation 
Act by denying Farley access to a rape counselor and 
the victim advocate center. Id. at 19.

• Claim 10

Defendants Clarke, Thornton, Durbin, Edmonds, and 
Smith deprived Farley of his rights pursuant to Title IX of 
the Education Act of 1972, 20 U.S.C. §§ 1681-1688, by 
allowing sexual harassment to take place in an 
educational setting that receives federal funds. Id.

• Claim 11

Defendants violated Farley's state constitutional right to 
due process and equal protection under Article I, 
Section 11 of the Virginia Constitution. Id.

• Claim 13

Defendants violated Article I, Section 7 of the Virginia 
Constitution, which prohibits the suspension of laws 
without the consent of the people, by excluding Farley 
from the protections of unidentified laws and policies he 
believes Defendants suspended. Id. at 20.

• Claim 15

Defendants violated Farley's Fourteenth Amendment 
right to due process and his First Amendment right to 
freedom of speech by denying him access to a victim 
advocate as well as an advocate from a religious 
organization. Id. at 21.

• Claim 16 and Claim 18

The VDOC grievance policy as applied by Defendants 
Clarke, Smith, Edmonds, and Mason violates Farley's 
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ability to petition the government and redress 
grievances, making it unconstitutional (Claim 16), id., 
and the [*16]  VDOC grievance policy as applied by all 
Defendants violates Article I, Section 12 of the Virginia 
Constitution (Claim 18), id. at 22.

• Claim 17

VDOC's policy as applied by Defendants resulted in 
Farley being excluded from the protections of PREA, 
making the VDOC policy unconstitutional by denying 
Farley equal protection. Id. at 21.

• Retaliation Claim

Defendants retaliated against Farley for filing PREA 
complaints by transferring him from Dillwyn to 
Buckingham.12

B. Meritless Claims

The Prison Litigation Reform Act ("PLRA") enables a 
court, on its own motion, to dismiss such claims 
"brought with respect to prison conditions under section 
1983 . . . , or any other Federal law, by a prisoner . . . if 
the court is satisfied that the action is frivolous [on its 
face] . . . [or] fails to state a claim upon which relief can 
be granted." 42 U.S.C. § 1997e(c)(1); see also id. § 
1997e(c)(2). "To be frivolous, a claim must rely on an 
'indisputably meritless legal theory' or a 'clearly 
baseless' or 'fantastic or delusional' factual scenario." 
Mitchell v. Horn, 318 F.3d 523, 530 (3d Cir. 2003) 
(quoting Neitzke v. Williams, 490 U.S. 319, 327-28, 109 
S. Ct. 1827, 104 L. Ed. 2d 338 (1989)). Thus, before 
addressing the exhaustion issue, the Court takes up 
some of Farley's claims that are clearly without merit. 
See Woodford v. Ngo, 548 U.S. 81, 101, 126 S. Ct. 
2378, 165 L. Ed. 2d 368 (2006) (explaining that the 
district court has the power under § 1997e(c)(2) to 
"dismiss plainly meritless claims without first addressing 
what may be a much [*17]  more complex question, 
namely, whether the prisoner did in fact properly 
exhaust available administrative remedies"). The Court 
recommends dismissing with prejudice ten of Farley's 
claims, in whole or in part, on this basis.

12 While not explicitly enumerated as a claim, throughout the 
Complaint Farley asserts he was retaliated against for 
invoking PREA protections. Cognizant of a court's obligation to 
construe pro se pleadings liberally, and as the Defendants 
also addressed a retaliation claim in their brief, see Def. Br. 
22-24, ECF No. 28, the Court will construe Farley's Complaint 
as raising a retaliation claim.

Farley attempts to bring a cause of action in Claim 1 
under PREA for the Defendants' alleged violations. He 
contends that the Defendants are not in compliance with 
PREA because they have excluded him from the 
protection of the law. Farley misapprehends the 
applicability of PREA to his case. The PREA statute 
acknowledges that prison rape is a problem and 
establishes a construct for federal, state, and local 
prisons to address that problem. See 42 U.S.C. §§ 
15601-15609. It does not, however, create a cause of 
action for individual inmates who may have been 
victimized to bring suit against a jailer. See Muhammad 
v. Barksdale, No. 7:15cv541, 2016 U.S. Dist. LEXIS 
18118, 2016 WL 627359, at *2 n.2 (W.D. Va. Feb. 16, 
2016) ("Muhammad does not assert any separate legal 
claim against defendants under PREA itself, nor could 
he do so."); Chapman v. Willis, No. 7:12cv389, 2013 
U.S. Dist. LEXIS 74694, 2013 WL 2322947, at *4 (W.D. 
Va. May 28, 2013) ("There is no basis in law for a 
private cause of action under § 1983 to enforce a PREA 
violation."); Chinnici v. Edwards, No. 1:07-cv-229, 2008 
U.S. Dist. LEXIS 119933, 2008 WL 3851294, at *3 (D. 
Vt. Aug. 12, 2008) ("[PREA] does not grant prisoners 
any specific rights."). In that respect, [*18]  the PREA 
component of Claim 1 fails because the statute simply 
does not provide Farley with a cognizable cause of 
action against the Defendants.

Farley's Miranda claim (Claim 3) is meritless. Miranda 
provides that a person must be advised of his right to 
remain silent when he is placed in custody and 
interrogated by law enforcement. Miranda, 384 U.S. at 
444. Because "[p]risoner interrogation simply does not 
lend itself easily to analysis under the traditional 
forumations of the Miranda rule," United States v. 
Conley, 779 F.2d 970, 973 (4th Cir. 1985), the Fourth 
Circuit has adapted the requirements of Miranda to the 
prison setting. Specifically, Miranda warnings are 
required when an inmate is restricted to the point that it 
"'implies a change in the surroundings of the prisoner 
which results in an added imposition on his freedom of 
movement.' Thus, the court look[s] to the circumstances 
of the interrogation to determine whether the inmate 
was subjected to more than the usual restraint on a 
prisoner's liberty to depart." Id. (quoting Cervantes v. 
Walker, 589 F.2d 424, 427 (9th Cir. 1978)). In doing so, 
the court considers factors such as "the primary purpose 
for which the questioning was initiated" and "the extent 
to which the inmate is confronted with evidence of guilt." 
United States v. Lovell, 317 F. Supp. 2d 663, 668-69 
(W.D. Va. 2004).

Here, the investigation during which Farley claims to 
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have been [*19]  denied his Miranda rights was 
undertaken for the purpose of investigating his 
allegations that he was sexually assaulted by another 
inmate. See supra Pt. II. He was treated as the victim 
during the entire investigation. No evidence suggests 
the interview took place in conditions that subjected 
Farley to more than the usual restraint on a prisoner's 
liberty. The purpose of the Defendants' questioning of 
Farley was to gain information to see if his allegations 
could be substantiated. Although the Defendants 
questioned the truthfulness of his complaint and Farley 
alleges that he was accused of penetrating himself, he 
does not allege that he was accused of sexual assault 
or another crime, and at no point was Farley confronted 
with evidence of guilt. Therefore, Defendants Thornton, 
Smith, and Watson were under no obligation to read him 
Miranda rights during their investigation of his sexual 
assault complaint.

Farley's Sixth Amendment right to counsel claim (Claim 
4) is meritless because the Sixth Amendment right to 
counsel is offense specific and only attaches upon the 
initiation of formal judicial proceedings. See McNeil v. 
Wisconsin, 501 U.S. 171, 175, 111 S. Ct. 2204, 115 L. 
Ed. 2d 158 (1991) ("The Sixth Amendment right, 
however, is offense specific. It cannot be invoked once 
for all future prosecutions, for [*20]  it does not attach 
until a prosecution is commenced, that is, 'at or after the 
initiation of adversary judicial criminal proceedings—
whether by way of formal charge, preliminary hearing, 
indictment, information, or arraignment.'" (quoting 
United States v. Gouveia, 467 U.S. 180, 188, 104 S. Ct. 
2292, 81 L. Ed. 2d 146 (1984))). Here, even assuming 
Farley requested a lawyer during the investigation 
conducted by Thornton, Smith, and Watson, he did not 
have a Sixth Amendment right to counsel. As noted 
above, the named Defendants conducted the 
investigation as a result of Farley's allegation of sexual 
assault, and Farley was not a subject of this 
investigation. Farley did not face any charge for which 
this Sixth Amendment right could attach, and his 
interview did not constitute the initiation of adversary 
judicial criminal proceedings. Therefore, Farley had no 
Sixth Amendment right to counsel during this 
investigation.

Farley's Title IX claim (Claim 10) is meritless. While 
prisoners can invoke the protections of Title IX when 
alleging sexual harassment, courts have viewed such 
claims with caution. See Women Prisoners of D.C. Dep't 
of Corr. v. District of Columbia, 93 F.3d 910, 927, 320 
U.S. App. D.C. 247 (D.C. Cir. 1996) ("[W]e admit to 
grave problems with the proposition that work details, 

prison industries, recreation, and religious services and 
counseling have anything in common with the equality 
of educational opportunities with which Title [*21]  IX is 
concerned."). Furthermore, the Court has not found any 
cases, nor have any been identified by the parties, 
where Title IX has been applied to sex discrimination 
occurring in the prison context outside of an educational 
program or setting. Farley has not pleaded any facts 
linking the alleged assault, discrimination, or retaliation 
to anything education-related.13 Rather, Farley 
consistently alleges that the sexual assault occurred in 
the bathroom and shower at Dillwyn. Even if Farley had 
pleaded facts sufficient to establish that he participated 
in educational programs at Dillwyn, the mere existence 
of, and his participation in, these programs would not 
bring his claims within the scope of Title IX. Additionally, 
none of the Defendants would be proper parties for a 
Title IX claim, as individual officials cannot be held liable 
in their personal capacities under Title IX. See Bracey v. 
Buchanan, 55 F. Supp. 2d 416, 419 (E.D. Va. 1999) ("It 
is impossible to bring a Title IX action against an 
individual.").

Farley's claim that the Defendants violated the Virginia 
Constitution by suspending the laws (Claim 13) is 
meritless. This rarely cited section of the Virginia 
Constitution,14 when it has been invoked by the 
Supreme Court of Virginia, has primarily [*22]  been 
applied to the actions of the sitting Governor. See 
Howell v. McAuliffe, 292 Va. 320, 788 S.E.2d 706 (Va. 
2016) (holding that Virginia Governor's executive order 
reinstating the right to vote to approximately 206,000 
Virginians convicted of felonies without the consent of 
the people's representatives violated this constitutional 
provision). Farley provided no explanation or argument 
for how he believes this section of the Virginia 
Constitution applies to a single alleged violation of the 
law or that the Defendants, as opposed to a high 
ranking member of the executive branch such as a 
Governor, could run afoul of this provision. See id. at 
722. Moreover, to the extent he argues the Defendants 
suspended the laws by not affording him the protections 
of VDOC's PREA policy and grievance procedure, this 

13 Farley did mention that he had begun to "attend school" at 
Dillwyn, Compl. 8, but he does not elaborate on the extent of 
his participation in the educational programming.

14 Article I, Section 7 of the Constitution of Virginia provides, 
"That all power of suspending laws, or the execution of laws, 
by any authority, without consent of the representatives of the 
people, is injurious to their rights, and ought not to be 
exercised."
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argument merely recycles Farley's PREA violation 
argument.

Farley's claims regarding his access to the grievance 
procedure and a victim advocate on constitutional 
grounds are meritless. Farley alleges that Defendant 
Mason hindered his ability to file grievances, violating 
his due process rights under the Fourteenth 
Amendment (Claim 7) and the Virginia Constitution 
(Claim 14). Farley also challenges the VDOC grievance 
procedure, see infra Pt. III.C.2 (describing the VDOC 
policy [*23]  in detail), as applied to him, claiming that 
this policy as applied is unconstitutional per the Federal 
(Claim 16) and Virginia (Claim 18) Constitutions 
because its application by the Defendants hindered his 
ability to access and benefit from the VDOC grievance 
procedure. In the Fourth Circuit, however, Farley does 
not have a constitutional right to access this grievance 
procedure. See Adams v. Rice, 40 F.3d 72, 75 (4th Cir. 
1994) ("[T]he Constitution creates no entitlement to 
grievance procedures or access to any such procedure 
voluntarily established by the state."). Similarly, Farley's 
claim that the Defendants denied him access to a victim 
advocate in violation of his First Amendment rights 
(Claim 15) is also meritless. Just like Farley does not 
have a constitutional right to access the VDOC 
grievance procedure, see Adams, 40 F.3d at 75, he 
does not have a constitutional right to a victim advocate 
provided by the VDOC, see Farley v. Stoots, No. 
7:14cv270, 2015 U.S. Dist. LEXIS 148342, 2015 WL 
6690237, at *8 (W.D. Va. Nov. 2, 2015) ("Plaintiff does 
not have an independent constitutional right to a rape 
counselor . . . ."). Because the law is clearly established 
that Farley does not have these rights, he has no cause 
of action and his constitutional claims concerning his 
ability to access these procedures and a victim 
advocate are meritless. [*24] 

Accordingly, I recommend that Claims 1 (as to PREA), 
3, 4, 7, 10, 13, 14, 15 (as to First Amendment right to 
victim advocate), 16, and 18 be dismissed with 
prejudice as they are facially frivolous and because 
Farley cannot state a claim for relief under the asserted 
causes of action.

C. The PLRA Exhaustion Requirement

1. Legal Standard

The PLRA requires inmates to properly exhaust "such 
administrative remedies as are available" before filing 

any federal lawsuit "with respect to prison conditions." 
42 U.S.C. § 1997e(a); see also Jones v. Bock, 549 U.S. 
199, 211, 127 S. Ct. 910, 166 L. Ed. 2d 798 (2007); 
Woodford, 548 U.S. at 93; Porter v. Nussle, 534 U.S. 
516, 532, 122 S. Ct. 983, 152 L. Ed. 2d 12 (2002); 
Booth v. Churner, 532 U.S. 731, 736-41, 121 S. Ct. 
1819, 149 L. Ed. 2d 958 (2001). "There is no question 
that exhaustion is mandatory under the PLRA," Jones, 
549 U.S. at 211, and that courts cannot excuse an 
inmate's failure to exhaust available remedies "in 
accordance with the [prison's] applicable procedural 
rules," Woodford, 548 U.S. at 88. In order to satisfy this 
requirement, the Supreme Court has held that "proper 
exhaustion of the remedies is necessary." Woodford, 
548 U.S. at 83; see also Jones, 549 U.S. at 218 
("Compliance with the prison grievance procedures, 
therefore, is all that is required by the PLRA to 'properly 
exhaust.'"). The PLRA does not, however, require total 
exhaustion, meaning that if a prisoner's complaint 
includes both exhausted and unexhausted claims, the 
court proceeds with the properly exhausted claims. See 
Jones, 549 U.S. at 219-24.

Exhaustion is an affirmative [*25]  defense that the 
defendant must plead and prove on a claim-by-claim 
basis. Id. at 216. If the defendant shows that the 
prisoner failed to properly exhaust his claims under the 
applicable grievance procedure, the burden shifts to the 
inmate to present facts demonstrating that 
administrative remedies were not actually "available" to 
him. Graham v. Gentry, 413 F. App'x 660, 663 (4th Cir. 
2011) (citing Moore v. Bennette, 517 F.3d 717, 725 (4th 
Cir. 2008)); Robertson v. Roberts, No. 7:13cv560, 2014 
U.S. Dist. LEXIS 157548, 2014 WL 5801893, at *1 & n.1 
(W.D. Va. Nov. 7, 2014) (noting that prisoner must 
prove unavailability of administrative remedies by a 
preponderance of the evidence). A remedy is "available" 
when there is "the possibility of some relief for the action 
complained of," Booth, 532 U.S. at 739, but is not 
considered available "if a prisoner, through no fault of 
his own, was prevented from availing himself of it," 
Moore, 517 F.3d at 725. Requiring exhaustion of 
administrative remedies gives prison officials the time 
and opportunity to address the inmate's complaint 
internally before being haled into federal court. 
Woodford, 548 U.S. at 89; Fletcher v. Menard Corr. Ctr., 
623 F.3d 1171, 1173-74 (7th Cir. 2011); Moore, 517 
F.3d at 725. "Where the prison provides an 
administrative grievance procedure, the inmate must file 
a grievance raising a particular claim and pursue it 
through all available levels of appeal." Aziz v. 
Pittsylvania Cty. Jail, No. 7:11cv39, 2012 U.S. Dist. 
LEXIS 10436, 2012 WL 263393, at *4 (W.D. Va. Jan. 

2016 U.S. Dist. LEXIS 185125, *22

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-12T0-003B-P0PR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-12T0-003B-P0PR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-12T0-003B-P0PR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5H90-YPN1-F04F-F0GR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5H90-YPN1-F04F-F0GR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5H90-YPN1-F04F-F0GR-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS51-NRF4-4540-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K7M-VFH0-004B-Y03S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:457B-RJR0-004B-Y05M-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:457B-RJR0-004B-Y05M-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4354-R9X0-004C-002Y-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4354-R9X0-004C-002Y-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K7M-VFH0-004B-Y03S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K7M-VFH0-004B-Y03S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K7M-VFH0-004B-Y03S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MW8-VPD0-004C-101D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:526M-Y351-652R-20J0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:526M-Y351-652R-20J0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RY2-XYR0-TXFX-620B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RY2-XYR0-TXFX-620B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DJ7-4GR1-F04F-F2R6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DJ7-4GR1-F04F-F2R6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DJ7-4GR1-F04F-F2R6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4354-R9X0-004C-002Y-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RY2-XYR0-TXFX-620B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K7M-VFH0-004B-Y03S-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51BH-9111-F04K-R04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51BH-9111-F04K-R04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RY2-XYR0-TXFX-620B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RY2-XYR0-TXFX-620B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:54VJ-BNG1-F04F-F0CR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:54VJ-BNG1-F04F-F0CR-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:54VJ-BNG1-F04F-F0CR-00000-00&context=


Page 9 of 20

30, 2012). An inmate's failure to do so precludes a [*26]  
court from reviewing such an unexhausted claim. See 
Jones, 549 U.S. at 219-20 ("All agree that no 
unexhausted claim may be considered.").

2. Virginia's Offender Grievance Procedure

VDOC has a multistep procedure for addressing most 
issues related to prison life. See VDOC Offender 
Grievance Procedure, Operating Procedure ("OP") 
866.1, ECF No. 28-2, at 5-17. Generally, the inmate 
must first try to resolve the problem informally by 
submitting an informal complaint to the appropriate 
administrator. See OP 866.1 § V ¶¶ B—F. An inmate 
making a complaint concerning sexual abuse or sexual 
harassment, however, is not required to use the informal 
complaint process, but prison staff shall nonetheless 
accept reporting of any PREA related issues submitted 
in an informal complaint. Id. § V ¶ A. If the inmate does 
not like the prison's response, or if the prison does not 
respond within fifteen days, he can then submit a 
regular grievance to the Facility Unit Head. See id. § V 
¶¶ B—C.

Generally, the inmate must file a regular grievance form 
within thirty days of the incident or occurrence he wants 
resolved, but there is no time limit in cases regarding an 
allegation of sexual abuse. See id. § VI ¶ A.1. 
Submitting a regular grievance [*27]  is one means by 
which an inmate can report a PREA related issue.15 Id. 
§ VI ¶ B.2. The inmate can raise only one issue per 
grievance form and "must attach any required 
documentation," such as an informal complaint, showing 
that he tried to resolve the issue informally. Id. § VI ¶ 
A.2. Grievances that do not meet those criteria are 
promptly returned with a written explanation indicating 
why the form was rejected at intake. See id. § VI ¶ B. 
The inmate can appeal the intake decision to the 
Regional Ombudsman within five days or resubmit the 
form as instructed. See id. If appealed, the Regional 
Ombudsman can uphold the decision to reject at intake, 
reject the appeal because the inmate failed to file it 
within five days, or accept the regular grievance for 
logging if he or she deems it meets the criteria for 

15 VDOC's PREA operating procedure, OP 038.3, provides the 
other methods by which an inmate could report a PREA 
violation. Because Farley used the standard grievance 
procedure under OP 866.1 to report all of his grievances, 
including those that are PREA related, the Court will limit the 
discussion of the exhaustion issue to Farley's compliance with 
OP 866.1.

intake. Id. The Regional Ombudsman's decision is final, 
and there is no further review of the intake decision. Id.

If a regular grievance is accepted at intake for logging, 
there are three possible levels of review. At "Level I" 
review, the prison's Grievance Coordinator must review 
and resolve any properly filed grievance within thirty 
days from the date it was received. See id. § VI [*28]  ¶ 
C.1. If the Coordinator denies the grievance or fails to 
timely respond, the inmate can appeal to "Level II" 
review by a regional administrator. See id. § VI ¶ C.2. 
Level II, which has a twenty-day response deadline, is 
the final level of review for most issues related to prison 
life. See Mason Aff. ¶ 8, Jan. 29, 2016; see also OP 
866.1 § VI ¶ C. The inmate must complete the regular 
grievance procedure in order to properly exhaust 
available administrative remedies. See Duncan v. 
Clarke, No. 3:12cv482, 2015 U.S. Dist. LEXIS 977, 
2015 WL 75256, at *5 (E.D. Va. Jan. 6, 2015) 
("Generally, in order to satisfy the exhaustion 
requirement, the inmate must file a grievance raising the 
claim and pursue the grievance through all available 
levels of appeal, prior to bringing his or her action to 
court."). Copies of all returned grievances, processed 
grievances, and appeals are kept in the inmate's 
grievance file. See OP 866.1 § VIII ¶ A.

3. Analysis

The Defendants allege that Farley failed to exhaust all 
of his claims contained in the complaint. Defs. Br. Supp. 
16-18, ECF No. 28. After disposing of Farley's frivolous 
claims, twelve claims remain, in whole or in part,16 to 
analyze under the Defendants' exhaustion defense. 
Because exhaustion is an affirmative defense, [*29]  the 
Defendants bear the burden of proof. To succeed on 
such a defense at the summary judgment stage, the 
Defendants "must show that the evidence is so one-
sided that no reasonable factfinder could find that [the 
plaintiff] was prevented from exhausting his 
administrative remedies." Hill v. O'Brien, 387 F. App'x 
396, 399 (4th Cir. 2010) (per curiam). For the reasons 
set out below, I recommend finding that the Defendants 
prevail on their exhaustion defense for the ADA element 
of Claim 1, the due process element of Claim 11, and 
the religious advocate element of Claim 15; for the 
remainder of the claims, I recommend finding that 
Farley has properly exhausted his administrative 

16 The remaining claims are Claims 1 (as to ADA), 2, 5, 6, 8, 9, 
11, 12, 15 (as to denial of access to a religious advocate), and 
17, and the Retaliation Claim.
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remedies.

a. Unexhausted Claims

Farley failed to properly exhaust three of his claims and 
therefore the Defendants are entitled to summary 
judgment on these claims. For the due process element 
of Claim 11, there is simply nothing in any of his regular 
grievances, even when construing them liberally and in 
the light most favorable to Farley, that could put the 
Defendants on notice that Farley believed he had not 
been afforded due process generally, as opposed to the 
more specific claim that he had not been afforded due 
process during the Smith, Watson, and Thornton's [*30]  
investigation (Claim 5). For Claim 1's ADA element and 
Claim 15's denial of access to a religious advocate 
element, there are no properly exhausted regular 
grievances containing these claims.

To be sure, Farley submitted to the Court three regular 
grievances and an informal complaint, all dated 
November 12, 2014, see ECF No. 47-1, at 8-14, 
complaining generally about lack of protection and 
violation of PREA and the ADA. Farley asserted in his 
affidavit that all of these documents were returned to 
him unanswered, and he provided the envelope they 
were allegedly returned in, which was poststamped 
November 18, 2014. See id. at 2, 7. Unfortunately for 
Farley, evidence of an unanswered grievance, without 
more, is insufficient to show that he properly exhausted 
his administrative remedies. VDOC policy indicates that 
when a prisoner does not receive a response at a 
certain level of the grievance procedure, the non-
response is treated as a denial, and the prisoner must 
appeal to the next available level of the grievance 
procedure to properly exhaust. OP 866.1 § VI ¶ D.5; see 
also Anderson v. Brown, No. 7:14cv184, 2015 U.S. Dist. 
LEXIS 26585, 2015 WL 926052, at *6 (W.D. Va. Mar. 4, 
2015) (concluding that the plaintiff did not properly 
exhaust his claims when he alleged that [*31]  prison 
officials did not respond to his grievance because he 
failed to follow prison policy and appeal the 
nonresponse), adopted by 2015 U.S. Dist. LEXIS 
47888, 2015 WL 1636746 (Apr. 13, 2015); Strickland v. 
Wang, No. 7:11cv358, 2013 U.S. Dist. LEXIS 33242, 
2013 WL 865847, at *4 (W.D. Va. Feb. 20, 2013) 
("[Plaintiff's] claim that he submitted a grievance form to 
an officer and received no response does not satisfy his 
duty to exhaust available remedies."), adopted by 2013 
U.S. Dist. LEXIS 32545, 2013 WL 866075 (Mar. 7, 
2013). Here, when Farley's November 12 regular 
grievances were returned to him unanswered, he should 

have appealed to the Regional Ombudsman. Because 
there is no evidence of this appeal, these regular 
grievances are not properly exhausted. Therefore, his 
claims that appear only in these regular grievances 
cannot be considered on the merits.17

Accordingly, I recommend that Claims 1 (as to ADA), 11 
(as to due process), and 15 (as to denial of access to 
religious advocate) be dismissed without prejudice 
because Farley failed to properly exhaust his 
administrative remedies regarding these claims.

b. Properly Exhausted Claims

For the remainder of the Farley's claims, I recommend 
finding that he properly exhausted his available 
remedies. It is worth noting the Defendants did not 
produce most of the documents that Farley submitted to 
the VDOC through the grievance [*32]  process. 
Farley's initial filings contained more evidence of his 
attempts to exhaust than the evidence the Defendants 
submitted, as did his supplemental filings received after 
the evidentiary hearing, to which the Defendants never 
responded. This factor impacted the Defendants' ability 
to meet their burden. Furthermore, the Defendants 
relied on two arguments for their exhaustion defense, 
specifically that Farley did not appeal his regular 
grievances that were properly rejected at intake to the 
Regional Ombudsman and that his regular grievances 

17 A review of the evidence also casts serious doubts on the 
authenticity of these documents submitted by Farley. Farley 
filed with the Court three regular grievances he claims to have 
submitted to Dillwyn on November 12, 2014, that were 
returned to him unanswered. One was initially undated when 
filed with the Court on September 9, 2016, ECF No. 45, at 25-
26, but dated November 12, 2014, when submitted again a 
week later on September 15, 2016, ECF No. 47-1, at 13-14. 
The second is dated November 12, 2014, and has a blank 
intake form. Id. at 10-11. The third is identical to the regular 
grievance dated November 26, 2014, id. at 37, except that 
November 12 is written over the date and also is written near 
the top of the form, id. at 8. Sections for the intake response 
and appeal are marked, but unsigned, and the intake 
response is dated December 2, 2014, two weeks after Farley 
says the grievances were returned to him. Id. at 9. Notably, 
Farley also contends in his affidavit that the November 26, 
2014, regular grievance was his attempt to comply with the 
grievance procedure by fixing a regular grievance from 
November 20, 2014, that had been rejected for containing 
insufficient information. See id. at 4 (explaining the contents of 
all his filings), 35-36 (the insufficient grievance from November 
20, 2014, and the accompanying intake form).
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were untimely according to VDOC policy. Defs. Br. 
Supp. 17. Neither reason is persuasive. Farley's regular 
grievances considered in this section fall within the 
ambit of PREA-related grievances, as characterized by 
Durbin, see Hr'g Tr. 144:10-16, and thus there is no time 
limit for those issues, OP 866.1 § VI ¶ A.1. Additionally, 
although the Defendants submitted grievance forms that 
showed Farley had not appealed the decisions to reject 
them at intake, they obtained these documents only 
from the grievance files at Dillwyn. Hr'g Tr. 41:3-7, 54:2-
20. At the hearing, Farley produced appeals of these 
intake decisions that had been mailed to him [*33]  at 
Buckingham, where he was housed during that point in 
the process. See generally ECF No. 47. Accordingly, 
the evidence shows that the Defendants are mistaken, 
as Farley did in fact appeal the decisions rejecting his 
grievances at intake.

In every instance, the Regional Ombudsman upheld the 
initial intake decision to reject Farley's regular 
grievance. Per OP 866.1, this ends the administrative 
review process. Hr'g Tr. 20:5-18. Completing the intake 
appeal process, however, may constitute proper 
exhaustion if Farley complied with the VDOC grievance 
procedure because the district court has a duty to 
ensure that "any defects in exhaustion were not 
procured from the action or inaction of prison officials," 
Hill, 387 F. App'x at 400 (quoting Aquilar-Avellaveda v. 
Terrell, 478 F.3d 1223, 1225 (10th Cir. 2007)). Inherent 
in such a duty is the ability to examine the reasons 
VDOC officials gave for rejecting a particular grievance 
and determine whether such reasons prevented a 
prisoner from completing the regular grievance 
procedure through no fault of his own. See, e.g., Moore, 
517 F.3d at 726, 730 (concluding that because it 
determined the prison officials committed multiple errors 
in rejecting the prisoner's grievances—including 
mischaracterizing them and requiring them to contain 
additional information not [*34]  specified in the prison's 
grievance policy or the PLRA—the district court erred by 
relying on these grievances in finding that the prisoner 
failed to exhaust); Obataiye-Allah v. Clark, No. 
7:14cv159, 2014 U.S. Dist. LEXIS 174964, 2014 WL 
7240509, at *3 (W.D. Va. Dec. 18, 2014) (finding that 
the prisoner properly exhausted his remedies because 
he "made a good faith effort to properly complete the 
regular grievance procedure, but was prevented from 
doing so through no fault of his own by the grievance 
coordinator's characterization of his allegations").

Here, the characterizations of Farley's regular 
grievances by the Institutional Ombudsman and the 
Regional Ombudsman either are not supported by the 

evidence or are contrary to VDOC's own policies, and 
thus prevented Farley from complying with VDOC's 
grievance procedure through no fault of his own. Two of 
Farley's regular grievances were rejected for reasons 
that the Court finds not to be supported by the evidence. 
Farley's regular grievance filed on October 23, 2014, 
concerned his fears of reprisal, in the form of a 
retaliatory transfer, for reporting the alleged sexual 
assault—acts that Farley asserted infringed his rights to 
equal protection and freedom from discrimination.18 
ECF No. 47-1, at 26-27. It was rejected [*35]  at intake 
and upheld on appeal for containing insufficient 
information and because the issue "[did] not affect 
[Farley] personally. Id.; Hr'g Tr. 35:1-12. The 
Defendants argued, and Mason testified, that Farley did 
not appeal Mason's decision rejecting this regular 
grievance. Hr'g Tr. 35:13-17. Farley, however, did 
appeal to the Regional Ombudsman, who upheld 
Mason's decision. ECF No. 47-1, at 26-27. A review of 
the regular grievance shows that all of the information 
requested by Mason on the intake rejection form was 
easily ascertainable in Farley's original filing, and the 
Court finds it hard to fathom how the conduct 
complained of did not affect Farley personally. This 
regular grievance contained sufficient information to put 
the Defendants on notice for Claim 8 and the equal 
protection element of Claim 11. Therefore, Farley 
properly exhausted these claims.

Farley's regular grievance filed on November 7, 2014, 
alleges that Smith, Watson, and Thornton labeled Farley 
gay and threatened him with more charges, a transfer to 
a higher level facility, and a more hostile prison 
environment. Id. at 17. It also detailed the impact these 
perceived threats had on Farley. Id. It was rejected at 
intake [*36]  and upheld on appeal for containing more 
than one issue and for not affecting Farley personally. 
Id. at 18; Hr'g Tr. 29:11-16. Mason testified that he felt 
Farley's complaints of being labeled, having to go on 
medication, and feeling threatened constituted multiple 
issues. Id. at 18; Hr'g Tr. 29:11-16. The Defendants 
argued, and Mason further testified, that Farley did not 
appeal Mason's decision rejecting this regular 
grievance. Hr'g Tr. 29:22-24. Farley, however, did 
appeal to the Regional Ombudsman, who upheld 
Mason's decision. ECF No. 47-1, at 17-18. Construing 
the regular grievance in the light most favorable to 
Farley, the Court finds that Farley was primarily 

18 It is unclear how the acts alleged correlate to the asserted 
claims. I will address that deficiency in considering the merits 
of Farley's claims.
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concerned with how Smith, Watson, and Thornton 
handled the investigation into Farley's sexual assault 
complaint as a whole, and thus the regular grievance 
addressed only one issue. Requiring Farley to file 
separate grievances for each component of the 
investigation that he had qualms with would prevent him 
from accessing the grievance procedure through no 
fault of his own. See Moore, 517 F.3d at 730 
(concluding that the characterization of Moore's 
grievance as containing more than one issue was not a 
proper basis for finding that Moore had not exhausted 
his remedies [*37]  because "[a]t its essence, Moore's 
grievance was a complaint about being punished in 
various ways for conduct that he had never been 
informed of or charged with. Under these 
circumstances, requiring Moore to grieve each of the 
alleged components of his punishment separately would 
have prevented him from fairly presenting his claim in its 
entirety."). Also, the Court finds that the conduct 
complained of did affect Farley personally because it 
concerned the impact of Smith, Watson, and Thornton's 
investigation on Farley, as well as Farley's perception 
that the Defendants would not make their investigation 
into his claims a high priority and were retaliating 
against him for reporting an alleged sexual assault. This 
is sufficient information to put the Defendants on notice 
of Claim 5. Therefore, Farley properly exhausted this 
claim.

Two additional regular grievances submitted by Farley 
were rejected on intake and on appeal to the Regional 
Ombudsman. Farley's regular grievance from August 
28, 2014, concerned his fear of being transferred in 
retaliation for making a PREA complaint regarding the 
alleged sexual assault he suffered in the Dillwyn 
showers. ECF No. 47-1, at 23. It was rejected at [*38]  
intake and upheld on appeal for not using the informal 
procedure, because it did not affect Farley personally, 
and because it concerned matters beyond VDOC's 
control, making it non-grievable. Id. at 24. VDOC's own 
policy, however, states that inmates do not have to 
utilize the informal procedure when making PREA-
related complaints, OP 866.1 § V ¶ A.2, and PREA-
related issues are not listed as ones beyond VDOC's 
control, id. § IV ¶ M; see also Allah v. Virginia, No. 
2:10cv75, 2011 U.S. Dist. LEXIS 6979, 2011 WL 
251214, at *5 (W.D. Va. Jan. 25, 2011) (concluding that 
VDOC's characterization of the prisoner's grievance as 
non-grievable and thus not eligible for intake was flawed 
because it relied on a justification not contained in the 
enumerated list of non-grievable matters). According to 
Durbin, PREA-related grievances include instances of 
sexual abuse or harassment as well as specific 

instances of retaliation for making a PREA complaint. 
Hr'g Tr. 144:10-16. Thus, the Regional Ombudsman's 
reasons contradicted VDOC policy regarding PREA-
related complaints. Furthermore, a potential transfer in 
retaliation for making a PREA complaint could affect 
Farley personally. This regular grievance contains 
sufficient information to put the Defendants on notice for 
Claims 6 and [*39]  12, and the retaliation claim. 
Therefore, Farley properly exhausted these claims.

Farley's November 3 regular grievance concerned his 
fears of retaliation specifically for making a PREA 
complaint and included Farley's request to speak to the 
victim advocate with whom he had previously spoken. 
ECF No. 28-2, at 35. It was rejected at intake and 
upheld on appeal for not affecting Farley personally and 
because it concerned matters beyond VDOC's control, 
making it non-grievable. Id. at 36. A notation on the 
intake form also indicated that Farley should "contact 
PREA." Id. Mason testified that he believed the 
complained of conduct did not affect Farley personally 
because a transfer a quarter of a mile away would not 
affect Farley in terms of location. Hr'g Tr. 33:17-23. The 
Defendants also argued, and Mason further testified, 
that Farley did not appeal Mason's decision rejecting 
this regular grievance. Id. at 33:9-13. Farley, however, 
did appeal to the Regional Ombudsman, who upheld 
Mason's decision. ECF No. 28-2, at 36. Again, VDOC's 
policy is clear that an inmate can use the grievance 
procedure established in OP 866.1 to report PREA-
related issues, OP 866.1 § VI ¶ B.2, which, as Durbin 
testified, [*40]  includes retaliation for making a PREA 
complaint, Hr'g Tr. 144:10-16. Rejecting Farley's PREA-
related grievance as non-grievable because it raises a 
PREA-related issue is contrary to that policy. 
Furthermore, Mason's explanation for his decision to 
reject the regular grievance because it did not affect 
Farley personally is not persuasive. This regular 
grievance contained sufficient information to put the 
Defendants on notice for Claim 9 and Farley's retaliation 
claim. Therefore, Farley properly exhausted these 
claims.

Farley's regular grievance from November 18, 2014, 
was also rejected for a reason contradicted by VDOC 
policy. This regular grievance concerned Farley's 
perception that the Defendants were not following the 
proper procedures regarding Farley's PREA complaints, 
which he believed violated his equal protection rights. 
ECF No. 47-1, at 32. It also noted that Smith specifically 
told Farley to stop writing outside agencies concerning 
his efforts to obtain a victim advocate. Id. The regular 
grievance was rejected at intake and upheld on appeal 
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for containing insufficient information and for not 
affecting Farley personally. Id. at 33. Regarding the 
insufficient information, the grievance [*41]  response 
directed Farley to "please provide [a] witness to this 
accusation. Sgt. Smith stated in informal response that 
you are not truthful." Id. The grievance policy detailed in 
OP 866.1, however, does not require Farley to provide 
witnesses to verify his account in order to get past the 
intake stage. Thus, rejecting Farley's grievance at intake 
based on this reasoning is inadequate. Farley provided 
sufficient information in this grievance to put the 
Defendants on notice for Claim 17. Therefore, Farley 
properly exhausted this claim.

Farley's last remaining claim, Claim 2, is contained in a 
regular grievance that he properly appealed through to 
Level II. Id. at 15-16, 60. The Defendants maintained 
that this grievance was not relevant because it 
requested restitution from the inmate Farley accused of 
sexually assaulting him. The Defendants ignored, 
however, Farley's stated reasons for appealing the 
Level I decision, specifically that the Dillwyn staff was 
aware of his concerns that being labeled because of his 
sexual orientation and criminal charge would lead to his 
sexual victimization.19 Id. at 16. This is sufficient 
information to put the Defendants on notice for Claim 2. 
The Level II response notified Farley [*42]  that his 
concerns were being handled through PREA, and that 
he had exhausted all of his administrative remedies. 
Therefore, Farley properly exhausted this claim.

19 It is worth noting that OP 866.1 does state that "[a]ny issue 
not addressed in the original grievance will not be considered 
in an appeal." OP 866.1 § IV ¶ H.3. The substance of the 
original grievance references the alleged assault generally, 
ECF No. 47-1, at 60, but does not provide the same amount of 
detail as Farley's response to the Level I finding, id. at 16. The 
Level II response, however, does not reject Farley's response 
to the Level I findings in making its determination. Id. at 15. 
Moreover, Farley submitted other regular grievances covering 
his concerns in Claim 2. In the July 14 regular grievance that 
was appealed properly through Level II, Farley indicates that 
his bunkmates were harassing him on the basis of his 
charges, labeled orientation, and attempted use of the 
grievance procedure. Id. at 20-22. The Defendants did not 
make a Level I finding on this regular grievance until August 
12, by which time the alleged sexual assault had taken place. 
Farley's October 23 regular grievance, as described above, 
also indicated that Smith, Watson, and Thornton referenced 
his charges and labeled sexual orientation during their 
investigation and implied that Farley deserved the sexual 
assault he reported because of these qualities. Id. at 26.

D. Farley's Properly Exhausted Claims on the Merits

1. Summary Judgment Standard

Summary judgment is appropriate only if "there is no 
genuine dispute as to any material fact and the movant 
is entitled to judgment as a matter of law." Fed. R. Civ. 
P. 56(a); accord Tolan v. Cotton,     U.S.    , 134 S. Ct. 
1861, 1866, 188 L. Ed. 2d 895 (2014) (per curiam). 
Facts are material when they "might affect the outcome 
of the suit under the governing law." Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. 
Ed. 2d 202 (1986). A genuine dispute exists if "a 
reasonable jury could return a verdict in favor of the 
nonmoving party." Kolon Indus., Inc. v. E.I. DuPont de 
Nemours & Co., 748 F.3d 160, 173 (4th Cir. 2014) 
(citing Anderson, 477 U.S. at 248).

"The moving party bears the initial burden of 
demonstrating the absence of a genuine issue of 
material fact." Appalachian Power Co. v. Arthur, 39 F. 
Supp. 3d 790, 796 (W.D. Va. 2014) (citing Celotex Corp. 
v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 
2d 265 (1986)). If the moving party makes that showing, 
the nonmoving party must then produce sufficient 
admissible evidence to establish a specific material fact 
genuinely in dispute. See Fed. R. Civ. P. 56(c), (e); 
Scott v. Harris, 550 U.S. 372, 380, 127 S. Ct. 1769, 167 
L. Ed. 2d 686 (2007). When deciding a summary 
judgment motion, the court must accept well-pleaded 
factual allegations as true and draw all reasonable 
inferences in the nonmoving party's favor given the 
record as a whole. See Tolan, 134 S. Ct. at 1866; Scott, 
550 U.S. at 380. The court does not weigh evidence, 
consider credibility, or resolve [*43]  disputed issues—it 
decides only whether the record reveals a genuine 
dispute over material facts. Tolan, 134 S. Ct. at 1866.

2. Remaining Claims

a. Rehabilitation Act Claim

Farley alleges that the Defendants denied him access to 
a victim advocate, which hindered his ability to recover 
from PTSD and his sexual victimization, in violation of § 
504 of the Rehabilitation Act (Claim 9). A claim under 
the Rehabilitation Act requires the plaintiff to show: "(1) 
he has a disability, (2) he is otherwise qualified to 
receive the benefits of a public service, program, or 
activity, and (3) he was excluded from participation in or 
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denied the benefits of such service, program, or activity, 
or otherwise discriminated against, on the basis of his 
disability." Bane v. Va. Dep't of Corr., No. 7:12cv159, 
2012 U.S. Dist. LEXIS 182881, 2012 WL 6738274, at 
*11 (W.D. Va. Dec. 28, 2012) (quoting Constantine v. 
Rectors & Visitors of George Mason Univ., 411 F.3d 
474, 498 (4th Cir. 2005)).20 "The statutory language, 
requiring a substantial limitation of a major life activity, 
emphasizes that the impairment must be a significant 
one." Forrisi v. Bowen, 794 F.2d 931, 933 (4th Cir. 
1986). The Rehabilitation Act applies "only to programs 
receiving federal assistance," and it "requires that a 
plaintiff show that the [alleged] exclusion was 'solely by 
reason of [his or] her disability.'" Thomas v. Salvation 
Army S. Territory, 841 F.3d 632, 641 (4th Cir. 2016) 
(quoting 29 U.S.C. § 794).

This claim must fail because Farley has not provided 
any evidence that he is suffers from a disability that 
imposes a "substantial limitation of major life activity," 
Forrisi, 794 F.2d at 933, nor has he shown that 
Defendants discriminated against or denied him 
accommodations on the basis of any of these alleged 
disabilities. He asserts that he suffers from anxiety, 
depression, PTSD, asthma, and hearing and vision 
problems. Hr'g Tr. 162:5-8; Farley Aff. 2, ECF No. 30. 
The Defendants contend that Farley had no known 
disability upon arriving at Dillwyn, Edmonds Aff. ¶ 4, and 
that there is no documented disability on file for Farley, 
Hr'g Tr. 157:24-158:2. The limited medical evidence in 
the record affirms only that Farley was diagnosed by 
VDOC doctors with major depressive disorder with 
anxious distress and was treated with Paxil and 
counseling for stress management. [*45]  ECF No. 47-2, 
at 11, 49-50. Farley also was seen at Green Rock for 
mental health evaluation under PREA. Id. at 69. None of 
this evidence shows that Farley had a significant 
limitation in a major life activity caused by his mental 
impairment or that he had a record of such limitation or 
was regarded as having such limitation. Furthermore, no 
other medical evidence shows that Farley was afflicted 

20 Section 504 of the Rehabilitation Act requires that

[n]o otherwise qualified individual with a disability in the 
United States, [*44]  as defined in section 705(20) of this 
title, shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the benefits 
of, or be subjected to discrimination under any program 
or activity receiving Federal financial assistance or under 
any program or activity conducted by any Executive 
agency or by the United States Postal Service.

29 U.S.C. § 794(a).

with any of the other alleged disabilities.

Even accepting Farley has all of these disabilities and 
that they cause substantial limitations, he does not point 
to any facts demonstrating that the Defendants denied 
him access to a victim advocate solely because of his 
disability. Furthermore, Farley has not alleged any facts 
that show he was ever denied access to an advocate. 
He claims that he never received contact information for 
the advocate he spoke with on September 16, 2014, 
and that he was not permitted to speak to an advocate 
in private after that call. The Defendants agree that 
Farley never got this contact information and was not 
permitted to speak to another advocate in private, but 
maintain it was because Farley asked for the advocate's 
personal contact information. Durbin Aff. ¶ 7. Farley 
does [*46]  not address the Defendants' explanation for 
this decision, and he also does not dispute the 
Defendants' repeated assertion that he had access to 
the victim advocate center at all times through the use 
of the offender telephone. Id. Durbin further indicated in 
a May 1, 2015, letter21 to Farley that Farley had in fact 
utilized this option and contacted Action Alliance on 
numerous occasions. ECF No. 47-2, at 32. In his 
response to Durbin's letter, Farley continued to allege 
that he was not provided with contact information and 
afforded the opportunity to speak with an advocate in 
private, but he did not address Durbin's assertion that 
he did use the offender telephone to contact Action 
Alliance. Id. at 12-13. Consequently, although Farley 
may not have received face-to-face counseling at the 
exact time he requested it, this does not show that he 
was denied access to a counselor or treated differently 
than others solely because of his disability. Thus, 
because no genuine dispute of material fact exists over 
whether the Defendants denied Farley access to a 
victim advocate at all, let alone solely on the basis of his 
PTSD or other disabilities, the Defendants are entitled to 
summary judgment. Accordingly, [*47]  I recommend 
that Claim 9 be dismissed.

b. Eighth Amendment Deliberate Indifference Claims

Farley alleges that the Defendants failed to protect him 

21 Durbin's letter was written in response to a letter that Farley 
had written to U.S. Congressman Robert Scott alleging that 
Farley was not being provided with unimpeded access to 
victim advocate services. ECF No. 47-2, at 32. Durbin also 
notes that Farley received various medical and mental health 
assessments as a result of his concerns. Id.
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and as a result he was sexually assaulted, in violation of 
his rights under the Eighth Amendment (Claim 2, Claim 
6) and Article I, Section 9 of the Virginia Constitution 
(Claim 12). As prison officials, the Defendants have a 
duty to "take reasonable measures to guarantee the 
safety of the inmates." Farmer v. Brennan, 511 U.S. 
825, 832, 114 S. Ct. 1970, 128 L. Ed. 2d 811 (1994) 
(quoting Hudson v. Palmer, 468 U.S. 517, 526, 104 S. 
Ct. 3194, 82 L. Ed. 2d 393 (1984)). The Supreme Court 
has held that failure to protect can amount to a violation 
of an inmate's Eighth Amendment rights, and protecting 
inmates from violence at the hands of other inmates 
falls under this duty. See id. at 833.

Not every injury inflicted on an inmate by another 
inmate, however, shows a constitutional violation by 
prison officials. See id. at 834. In order to state an 
Eighth Amendment claim for failure to protect an inmate 
from violence at the hands of another inmate, a plaintiff 
must make two showings. "First, the deprivation alleged 
must be, objectively, 'sufficiently serious.'" Odom v. S.C. 
Dep't of Corr., 349 F.3d 765, 770 (4th Cir. 2003) 
(quoting Farmer, 511 U.S. at 834); see also Shakka v. 
Smith, 71 F.3d 162, 166 (4th Cir. 1995) ("[O]nly extreme 
deprivations are adequate to satisfy the objective 
component of an Eighth Amendment claim."). To meet 
this prong, the plaintiff must "produce evidence of a 
serious or significant physical or emotional injury." 
Shakka, 71 F.3d at 166 (quoting Strickler v. Waters, 989 
F.2d 1375, 1381 (4th Cir. 1993)). "Second, a prisoner 
must present evidence [*48]  that the prison officials had 
a 'sufficiently culpable state of mind.'" Odom, 349 F.3d 
at 770. To meet this prong, the plaintiff must show 
deliberate indifference on the part of the officials. Id. 
Deliberate indifference entails "'more than mere 
negligence,' but 'less than acts or omissions [done] for 
the very purpose of causing harm or with knowledge 
that harm will result.'" Makdessi v. Fields, 789 F.3d 126, 
133 (4th Cir. 2015) (quoting Farmer, 511 U.S. at 835).

For the objective prong, Farley alleges that he was 
sexually assaulted by another inmate in the bathroom 
and shower at Dillwyn. "Courts have recognized, 
however, that not every allegation of sexual abuse is 
'objectively, sufficiently serious' for purposes of the 
Eighth Amendment." De'Lonta v. Clarke, No. 7:11cv483, 
2013 U.S. Dist. LEXIS 5354, 2013 WL 209489, at *4 
(W.D. Va. Jan. 14, 2013) (citing Wilkins v. Gaddy, 559 
U.S. 34, 37, 130 S. Ct. 1175, 175 L. Ed. 2d 995 (2010); 
Boddie v. Schnieder, 105 F.3d 857, 861 (2d Cir. 1997)). 
As a result, "courts must conduct a fact-intensive, case-
by-case inquiry to determine if the sexual abuse was 
sufficiently serious." Id. Here, Farley maintains that a 

fellow inmate groped and anally penetrated him against 
his will. Compl. 9. Accepting Farley's version of the 
incident as true, both kinds of conduct fall under the 
definition of "rape" according to PREA. See 42 U.S.C. § 
15609(8). Although there is scant medical evidence in 
the record to confirm the extent of Farley's injuries, the 
evidence is undisputed that he sustained [*49]  injuries 
to his rectum as a result of the latter incident. Smith Aff. 
¶ 8. Farley also states that he was traumatized as a 
result of this encounter. Pl. Br. Opp'n 13. Therefore, 
viewing the evidence in the light most favorable to 
Farley, he meets the objective prong on the Eighth 
Amendment claims.

For Farley to prevail on the subjective prong, he must 
show that the Defendants were more than merely 
negligent and that they deliberately disregarded his 
complaints, leading to his sexual assault. See Makdessi, 
789 F.3d at 134 ("[P]rison officials may not simply bury 
their heads in the sand and thereby skirt liability."). 
Farley alleges that the Defendants were aware of his 
high-risk sexual victim status and their failure to grant 
his request to shower alone led to sexual victimization at 
the hands of another inmate. Before the alleged assault 
occurred, Farley submitted two informal complaints, one 
on July 8, 2014, and another on July 11, complaining of 
harassment and intimidation from other inmates. ECF 
No. 47-1, at 52, 58. He also submitted an offender 
request on July 12 seeking written permission to shower 
alone after 11:30 p.m. because he had been victimized 
at another institution, id. at 67, and one regular 
grievance on July 14 articulating [*50]  his concerns of 
harassment, intimidation, and threats coming from other 
prisoners, id. at 22.

Construed liberally, these attempts by Farley should 
have put the Defendants on notice that he was 
concerned about being verbally harassed, intimidated, 
and threatened with violence by his fellow inmates. 
Whether it also put the Defendants on notice of a 
potential sexual assault, however, is ultimately not 
necessary to decide because even if it did, the 
Defendants' actions in response to Farley's 
communications do not rise to the level of deliberate 
indifference. The Defendants' initial response after 
Farley filed his first informal complaint on July 8 was 
immediately to move Farley to the front of his dorm in 
order to allow staff in the control room, which is staffed 
twenty-four hours a day, seven days a week, to monitor 
him to best ensure his safety. ECF No. 47-1, at 52; Hr'g 
Tr. 123:4-9, 21-25. When Farley was subsequently 
moved to a different dormitory for his safety and job 
assignment, he was again placed at the front of the 
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dorm to ensure that he could still be monitored because 
he had reported being threatened with violence owing to 
the nature of his conviction. ECF No. 43-1 at 67; Hr'g Tr. 
126:19-127:4. [*51] 

Warden Edmonds also testified about denying Farley's 
request to shower alone. He noted that Farley's request 
could not be accommodated because Farley did not 
present an adequate reason to justify it and because no 
other inmates housed in the Dillwyn dormitories were 
permitted to shower alone.22 Hr'g Tr. 122:2-19. 
Furthermore, he testified that the Dillwyn staff monitored 
the showers at all times,23 id. at 122:11-12, and that 
Farley was informed that the showers were open for two 
or three hours in the morning and several hours in the 
evening, giving him plenty of options to shower when no 
other inmates were present, id. at 122:4-11. Farley's 
regular grievance from July 14, in which he alluded to 
other inmates threatening to rape him, was promptly 
accepted for intake and was in the process of being 
investigated when the alleged sexual assault took place. 
ECF No. 47-1, at 20-22. No evidence shows, however, 
that the inmate accused of sexual assault by Farley was 
part of the group of inmates referenced in the regular 
grievance. Moreover, after Farley was moved from the 
first dormitory, he did not report any instances of 
harassment until he submitted the anonymous letter 
detailing the alleged [*52]  sexual assault by Graves.24

To prevail on a deliberate indifference claim, Farley has 

22 Warden Edmonds did testify that an accommodation might 
be made for a valid reason, such as if an inmate was 
transgender, but he maintained that the inmate would have to 
present proper documentation and evidence along with such a 
request. He reaffirmed that Farley had offered no 
documentation to necessitate such an accommodation and 
asserted that, although Farley had complained about being 
sexually assaulted at a previous prison, he was not aware of 
any evidence that the assault had occurred. Hr'g Tr. 129:4-10.

23 The showers at Dillwyn are not individual showers, but 
rather are open so multiple inmates can shower at the same 
time. Hr'g Tr. 130:17-20. Relatedly, Warden Edmonds also 
testified about other conditions in the bathrooms, such as 
door-less stalls separated only by partitions. Id. at 130:21-24. 
Warden Edmonds clarified that this layout was necessary 
because there still had to be an opportunity for staff to view 
inside the stalls as well as the showers. Id. at 131:3-5.

24 Although Farley alleges that he tried to notify Smith and 
Edmonds of Graves's advances, he offers no details of these 
notifications. Moreover, he provides no evidence to show the 
Defendants were aware of these or any other problems after 
he was moved to the second dormitory.

to prove that the Defendants were more than merely 
negligent. While Farley had brought his fears of sexual 
harassment to their attention before the alleged sexual 
assault, as described above, the Defendants promptly 
responded to his complaints with reasonable efforts to 
ensure his safety. See Farmer, 511 U.S. at 844 
("[P]rison officials who actually knew of a substantial risk 
to inmate health or safety may be found free from 
liability if they responded reasonably to the risk, even if 
the harm ultimately was not averted."). After the alleged 
assault took place, the Defendants also responded 
reasonably, starting by immediately initiating an 
investigation. Watson testified that he viewed the 
surveillance video for the times Farley alleges he was 
assaulted, and Watson could not see evidence of the 
assault. Farley has not alleged that the encounter was 
lengthy or in other ways should have caught the 
attention of the guards. The Defendants also took Farley 
to MCV/VCU for treatment, housed him in medical upon 
his return, set up a phone call with a victim advocate, 
and transferred him to Buckingham to accommodate his 
requests for a [*53]  single cell and safer shower 
facilities.

Given these circumstances, and taking as true Farley's 
account that an assault occurred, I cannot find that the 
Defendants' responses to Farley's requests were 
unreasonable or rose to the level of deliberate 
indifference. Cf. Makdessi, 789 F.3d at 135 (vacating 
and remanding a judgment for prison officials when 
Makdessi, described as a small, vulnerable prisoner 
who had made repeated complaints to prison officials 
concerning his fear of abuse from fellow inmates, had 
been placed in a cell with an aggressive prison gang 
member who sexually assaulted Makdessi). Therefore, 
the undisputed evidence shows that Farley's claim 
against the Defendants for deliberate indifference due to 
his alleged sexual victimization in the shower at Dillwyn 
fails as a matter of law, and the Defendants are entitled 
to summary judgment. Accordingly, I recommend that 
Claims 2, 6, and 12 be dismissed.

c. Equal Protection Claims

Farley alleges that the Defendants violated his right to 
equal protection.25 The Fourteenth Amendment's Equal 

25 Farley alleges a violation of his right to equal protection 
generally under both the Fourteenth Amendment (Claim 8) 
and Article I, Section 11 of the Virginia Constitution (Claim 11). 
He also alleges that his exclusion from the PREA process 
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Protection Clause requires states to treat similarly 
situated individuals alike under the law. Plyler v. Doe, 
457 U.S. 202, 216, 102 S. Ct. 2382, 72 L. Ed. 2d 786 
(1982); Giarratano v. Johnson, 521 F.3d 298, 302 (4th 
Cir. 2008). To succeed on an equal protection claim, 
Farley must show that "he has been treated differently 
from others with [*54]  whom he is similarly situated and 
that the unequal treatment was the result of intentional 
or purposeful discrimination." Morrison v. Garraghty, 
239 F.3d 648, 654 (4th Cir. 2001)). Generally, under 
such a claim, if the challenged policy interferes with a 
fundamental constitutional right or uses a suspect 
classification, such as race or national origin, then it is 
subject to strict scrutiny. Id. In the prison context, 
however, "courts must adjust the level of scrutiny to 
ensure that prison officials are afforded the necessary 
discretion to operate their facilities in a safe and secure 
manner. . . . [And] therefore, [the court] must determine 
whether the disparate treatment is 'reasonably related to 
[any] legitimate penological interests.'" Veney v. Wyche, 
293 F.3d 726, 732 (4th Cir. 2002) (quoting Shaw v. 
Murphy, 532 U.S. 223, 225, 121 S. Ct. 1475, 149 L. Ed. 
2d 420 (2000)). "This more deferential standard applies 
even when the alleged infringed constitutional right 
would otherwise warrant higher scrutiny, such as when 
an inmate claims that his constitutional right to equal 
protection of the laws has been violated." Morrison, 239 
F.3d at 655 (citation omitted).

Farley's equal protection claim rests on vague, 
conclusory allegations in the complaint. To the extent 
that it can be ascertained, it appears that Farley 
primarily assails the Defendants' treatment of him during 
the investigation [*55]  into his sexual assault 
allegations, his subsequent transfer, and his ability to 
benefit from VDOC's PREA policies. His claims here fail, 
however, for myriad reasons. Farley does not identify a 
fundamental constitutional right infringed by the 
Defendants, nor does he identify himself as a member 
of a protected class. He alleges at different times in his 
filings discrimination on the basis of his labeled sexual 
orientation, the nature of his crime, and his attempts to 
report PREA violations. With the possible exception of 

violated his right to equal protection (Claim 17). Because the 
equal protection clause in the Virginia Constitution affords 
no greater protection to be free from government 
discrimination than the equal protection clause in the 
Fourteenth Amendment, the same analysis applies to 
Farley's claims under both his federal and state law claims. 
See Lee v. York Cty. Sch. Div., 418 F. Supp. 2d 816, 835 
(E.D. Va. 2006); Archer v. Mayes, 213 Va. 633, 194 S.E.2d 
707, 711 (Va. 1973).

being labeled homosexual, see generally Obergefell v. 
Hodges,     U.S.    , 135 S. Ct. 2584, 192 L. Ed. 2d 609 
(2015) (recognizing that state laws denying same-sex 
couples the right to marry violates the Due Process and 
Equal Protection Clauses of the Fourteenth 
Amendment), none of the groups Farley identifies 
creates a suspect classification.

Furthermore, Farley does not offer any evidence that 
the Defendants treated him differently than others with 
whom he is similarly situated. There is no evidence 
before the Court regarding another investigation by the 
Defendants into a sexual assault complaint, a 
subsequent transfer, or other inmates' attempts to report 
PREA violations to VDOC. Even assuming Farley did 
present such evidence and could demonstrate that the 
Defendants treated him differently, [*56]  he does not 
show that such treatment was the result of intentional or 
purposeful discrimination based on any of the asserted 
classes. See Morrison, 239 F.3d at 654. Here, the 
Defendants promptly investigated Farley's alleged 
sexual assault and transferred him to a housing 
assignment that met his requested accommodations for 
a single cell and shower. Farley simply relies on general 
accusations and his own conclusions in making claims 
that he suffered discrimination in violation of his rights to 
equal protection. This does not, however, result in a 
showing of discrimination. See Farley v. Stoots, 2015 
U.S. Dist. LEXIS 148342, 2015 WL 6690237, at *8 
("[Farley] cannot rely on buzzwords, labels, or 
conclusions to state a violation of a federal right." (citing 
Bell Atl. Corp v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 
1955, 167 L. Ed. 2d 929 (2007)). Therefore, Farley has 
not demonstrated a genuine dispute of material fact 
showing he was denied his equal protection rights, and 
the Defendants are entitled to summary judgment. 
Accordingly, I recommend that Claims 8 and 11 (as to 
equal protection) be dismissed.

d. Due Process Claim

Farley's due process claim (Claim 5) stems from his 
dissatisfaction with the investigation into his sexual 
assault complaint. Evaluation of a Fourteenth 
Amendment procedural due process claim requires a 
two-step analysis. First, the Court must determine if the 
plaintiff [*57]  had a protectable liberty interest arising 
under either the Constitution or state law. Wilkinson v. 
Austin, 545 U.S. 209, 226, 125 S. Ct. 2384, 162 L. Ed. 
2d 174 (2005). An inmate has a liberty interest in 
avoiding conditions of confinement that impose "atypical 
and significant hardship on the inmate in relation to 
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ordinary incidents in prison life." Sandin v. Conner, 515 
U.S. 472, 484, 115 S. Ct. 2293, 132 L. Ed. 2d 418 
(1995). Determining if the conditions are atypical and 
impose a significant hardship on the inmate is a fact-
specific exercise. See Beverati v. Smith, 120 F.3d 500, 
503 (4th Cir. 1997). Additionally, a due process violation 
requires intentional or deliberate, not merely negligent, 
conduct. See Pink v. Lester, 52 F.3d 73, 75 (4th Cir. 
1995) ("The term 'deprive,' as employed in the 
Fourteenth Amendment, suggests more than a mere 
failure to take reasonable care: it connotes an 
intentional or deliberate denial of life, liberty, or 
property."). If a liberty interest does exist, then the court 
must proceed to the second step of the analysis and 
evaluate whether the prisoner received the minimally 
adequate process required to protect that interest. 
Incumaa v. Stirling, 791 F.3d 517, 526 (4th Cir. 2015). If 
there is no protectable liberty interest, however, then no 
process is due. Wilkinson, 545 U.S. at 221. ("We need 
reach the question of what process is due only if the 
inmates establish a constitutionally protected liberty 
interest . . . .").

This claim fails on the first prong because Farley does 
not identify a protected [*58]  liberty interest that Smith, 
Watson, or Thornton infringed. Moreover, the 
investigation of Farley's sexual assault complaint 
against another offender did not impose "atypical and 
significant hardship" on Farley; in fact, it was undertaken 
for Farley's benefit, and Farley suffered no actionable 
deprivation as a result of the investigation. He was 
treated at all times as the victim, even though the 
Defendants began to regard his report with skepticism 
as their investigation of the alleged sexual assault 
progressed. That Smith and Watson did not come to the 
result Farley desired does not give rise to a due process 
claim. Because Farley cannot demonstrate the 
deprivation of a liberty interest no process was due to 
him. There is no need to consider the second step of the 
due process analysis, and the Defendants are entitled to 
summary judgment. Accordingly, I recommend that 
Claim 5 be dismissed.

e. Retaliation Claim

Throughout his complaint, Farley claims that because 
he reported the alleged sexual assault, the Defendants 
retaliated against him in the manner of conducting their 
investigation and by transferring him to Buckingham. A 
claim for retaliation under § 1983 requires an inmate to 
provide [*59]  "specific facts to establish that (a) in 
response to his exercise of a constitutionally protected 

right, (b) the defendant took some action that (c) 
adversely impacted or injured him and his ability to 
exercise his constitutional right." Makdessi v. Fleming, 
No. 7:13cv79, 2014 U.S. Dist. LEXIS 132839, 2014 WL 
5384596, at *2 (W.D. Va. Sept. 22, 2014) (citing Adams, 
40 F.3d at 74). An inmate must present more than 
conclusory allegations of retaliation, Adams, 40 F.3d at 
74-75, and "[h]e must demonstrate that his exercise of 
his constitutional right was a 'substantial' or 'motivating' 
factor behind the allegedly retaliatory action." Makdessi, 
2014 U.S. Dist. LEXIS 132839, 2014 WL 5384596, at *2 
(citing Wagner v. Wheeler, 13 F.3d 86, 90-91 (4th Cir. 
1993)). The Fourth Circuit has instructed district courts 
to regard retaliation claims by inmates "with skepticism, 
lest federal courts embroil themselves in every 
disciplinary act that occurs in state penal institutions." 
Adams, 40 F.3d at 74.

Farley has not shown that any part of the investigation 
of his reported assault was retaliatory. The Defendants 
promptly secured medical care for him, placed him in 
the medical unit for his protection and treatment, 
maintained him in a safe housing situation, and promptly 
and thoroughly investigated his report. During the 
investigation, the Defendants developed a belief that 
Farley's alleged sexual assault was a consensual act 
with another inmate and therefore [*60]  not 
substantiated. Watson asked Farley probing questions 
consistent with his developing findings that Farley's 
report was not credible. Nothing in Farley's allegations 
shows that the investigation was conducted in a 
retaliatory manner.

The Defendants also maintained that the transfer was 
not retaliatory and was in response to Farley's own 
requests to best ensure his safety. The undisputed 
evidence supports this contention. For example, Farley 
repeatedly requested a single cell, which was not 
available at Dillwyn, but was available at Buckingham. 
Hr'g Tr. 127:5-15. Farley also requested permission to 
shower alone at Dillwyn, which Warden Edmonds 
denied because of the shower design, id. at 129:3, but 
Buckingham's design permitted Farley to use an 
individual shower, id. at 72:15-18. Moreover, Durbin 
specifically cited these two reasons in explaining why 
she thought a transfer to Buckingham could best 
accommodate Farley's requests and ensure his safety. 
Id. at 135:4-9. Farley has never disputed this rationale, 
to which the Defendants have consistently adhered. The 
Defendants also made sure that Farley retained the 
same work assignment at Buckingham. Furthermore, 
none of Farley's fears regarding [*61]  the transfer have 
materialized, as Farley admitted at the evidentiary 
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hearing that he had encountered no problems in his 
almost two years at Buckingham. Id. at 168:3-6. As 
such, it cannot be said that Farley experienced harm as 
a result of the transfer.

In essence, Farley has offered nothing in support of his 
argument that either the investigation into his claims or 
his transfer was retaliatory except for his own perception 
of the events, and he has not shown that either event 
caused him any harm. Thus, there is no genuine dispute 
of material fact concerning Farley's transfer, and the 
Defendants are entitled to summary judgment. 
Accordingly, I recommend that Farley's retaliation claim 
be dismissed.

3. Farley's Cross-Motion for Summary Judgment

Farley filed his own motion for summary judgment, in 
which he repeats the same arguments contained in his 
complaint without providing new, admissible evidence 
for the Court to consider. He focuses primarily on the 
Defendants' exhaustion challenge, which, as noted 
above, his claims for the most part survive. Farley does 
not, however, present facts or arguments that 
demonstrate any cognizable cause of action against the 
Defendants. The analysis in [*62]  this Report and 
Recommendation shows that the Defendants are 
entitled to summary judgment even when viewing the 
evidence in the light most favorable to Farley; this 
conclusion does not change when viewing the evidence 
in the light most favorable to the Defendants, which I 
must do in considering Farley's motion for summary 
judgment. Therefore, I recommend that the presiding 
District Judge deny Farley's motion for summary 
judgment.

IV. Farley's Motion for a Preliminary Injunction

Farley filed a motion for a preliminary injunction in which 
he requested the Court to order all "officers, agents, 
employers, and all persons acting in concert or 
participating with them, including defendants to restrain 
themselves from harassing, discriminating, retaliating, 
and depriving plaintiff of his protected freedoms 
protected by law." Pl. Mot. Prelim. Inj. 1, ECF No. 50. 
He provides no evidence in support of these vague, 
blanket assertions.

A preliminary injunction is an "extraordinary and drastic 
remedy." Munaf v. Geren, 553 U.S. 674, 689-90, 128 S. 
Ct. 2207, 171 L. Ed. 2d 1 (2008). Farley must establish 
four elements before a preliminary injunction may issue: 
(1) he is likely to succeed on the merits; (2) he is likely 

to suffer irreparable harm in the absence of preliminary 
relief; [*63]  (3) the balance of equities tips in his favor; 
and (4) an injunction is in the public interest. Winter v. 
Natural Res. Def. Council, Inc., 555 U.S. 7, 20, 129 S. 
Ct. 365, 172 L. Ed. 2d 249 (2008). Farley must 
demonstrate more than a mere "possibility" of 
irreparable harm because such a standard is 
"inconsistent with [the] characterization of injunctive 
relief as an extraordinary remedy that may only be 
awarded upon a clear showing that the plaintiff is 
entitled to such relief." Id. at 23. Farley must also 
establish a relationship between the injury claimed in 
the motion for preliminary injunctive relief and the 
conduct giving rise to a complaint. Omega World Travel 
v. TWA, 111 F.3d 14, 16 (4th Cir. 1997). Farley fails to 
sufficiently address each of the four factors.

For the first factor, Farley's motion primarily concerns 
events that have taken place at Buckingham, and seeks 
to bring new claims against the Defendants and myriad 
unknown persons. Farley's present suit is entirely 
concerned with events that took place at Dillwyn. To the 
extent that Farley wishes to bring new claims against 
additional persons, he cannot do so through a motion 
for a preliminary injunction, but rather, must file a new 
civil action regarding the events that took place at 
Buckingham. As for the parts of Farley's motion that 
concern the claims in this suit, he is not likely [*64]  to 
succeed on the merits in light of the above analysis 
concluding that the Defendants are entitled to summary 
judgment on all such claims.

Farley fails to establish that he is likely to suffer 
irreparable harm in the absence of preliminary relief. His 
motion merely makes conclusory allegations that he "is 
currently suffering losses of his protected rights and 
punishments for attempting to exercising them," which 
has led to "irreparable injury and harm . . . being 
wantonly inflicted upon [him]." Pl. Mot. Prelim. Inj. 1. At 
the evidentiary hearing, however, Farley admitted he 
had encountered no issues in his single cell at 
Buckingham, Hr'g Tr. 168:3-6, and the conclusory 
allegations made in the present motion are not entitled 
to an assumption of truth, see Twombly, 550 U.S. at 
555.

The balance of equities does not tip in Farley's favor, as 
Farley requests the Court to broadly intervene in prison 
administration, intervention which would exceed the 
Court's authority to grant injunctive relief, see 18 U.S.C. 
§ 3626(a)(2) ("Preliminary injunctive relief must be 
narrowly drawn, extend no further than necessary to 
correct the harm the court finds requires preliminary 
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relief, and be the least intrusive means necessary to 
correct that harm"), [*65]  and would fail to afford VDOC 
the deference required to operate its facilities, see 
Florence v. Bd. of Chosen Freeholders, 566 U.S. 318, 
132 S. Ct. 1510, 1515, 182 L. Ed. 2d 566 (2012) ("The 
difficulties of operating a detention center must not be 
underestimated by the courts. . . . Maintaining safety 
and order at these institutions requires the expertise of 
correctional officials, who must have substantial 
discretion to devise reasonable solutions to the 
problems they face."). Furthermore, Farley's motion 
seeks mandatory relief that would operate as deciding 
the case in his favor, rather than relief to maintain the 
status quo. While the factors required to demonstrate 
the need for both types of relief are the same, the 
Fourth Circuit has emphasized that courts should 
exercise their power to issue mandatory injunctive relief 
with caution. See Wetzel v. Edwards, 635 F.2d 283, 286 
(4th Cir. 1980) ("Mandatory preliminary injunctions do 
not preserve the status quo and normally should be 
granted only in those circumstances when the 
exigencies of the situation demand such relief.").

Farley does not introduce anything relevant to indicate 
that an injunction in his favor would be in the public 
interest. He asserts that "[p]ublic interest is best served 
when an injunction is issued to protect First Amendment 
rights," and that "where VDOC is a product of 
state/federal [*66]  law, granting this motion will serve 
public interest." Pl. Mot. Prelim. Inj. 3. Farley, however, 
has presented no cognizable claims regarding his First 
Amendment rights in either his complaint or the present 
motion. Additionally, the mere fact that VDOC is a 
creation of law, without more, does not demonstrate that 
granting Farley's motion would serve the public interest. 
Therefore, I respectfully recommend that Farley's 
motion for a preliminary injunction be denied.

V. Conclusion

Accordingly, I find that the Defendants are entitled to 
summary judgment as to each of Farley's claims. 
Therefore, I respectfully recommend that the presiding 
District Judge GRANT the Defendants' motion for 
summary judgment, ECF No. 27, DENY Farley's motion 
for summary judgment, ECF No. 33, and motion for a 
preliminary injunction, ECF No. 50, and DISMISS this 
case from the Court's active docket.

Notice to Parties

Notice is hereby given to the parties of the provisions of 
28 U.S.C. § 636(b)(1)(C):

Within fourteen days after being served with a copy 
[of this Report and Recommendation], any party 
may serve and file written objections to such 
proposed findings and recommendations as 
provided by rules of court. A judge of the court shall 
make a de novo determination [*67]  of those 
portions of the report or specified proposed findings 
or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in 
whole or in part, the findings or recommendations 
made by the magistrate judge. The judge may also 
receive further evidence or recommit the matter to 
the magistrate judge with instructions.

Failure to file timely written objections to these proposed 
findings and recommendations within 14 days could 
waive appellate review. At the conclusion of the 14-day 
period, the Clerk is directed to transmit the record in this 
matter to the Honorable Jackson L. Kiser, Senior United 
States District Judge.

The Clerk shall send certified copies of this Report and 
Recommendation to all counsel of record and to the pro 
se Plaintiff.

ENTER: December 27, 2016

/s/ Joel C. Hoppe

Joel C. Hoppe

United States Magistrate Judge

End of Document
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Opinion

MEMORANDUM OPINION

Darrell E. Farley, a Virginia inmate proceeding pro se, 
filed a civil rights complaint pursuant to 42 U.S.C. § 
1983 and other various federal and Virginia laws. 
Plaintiff names staff of the Virginia Department of 
Corrections ("VDOC") and Dillwyn Correctional Center 
("Dillwyn") as defendants. I had referred the parties' 
dispositive and non-dispositive motions to the 
magistrate judge for a Report and Recommendation. 
The magistrate judge has issued that report, 
recommending ruling in Defendants' favor. Plaintiff has 
since filed a document titled, "Motion for Leave to File 
an Amended Civil Complaint and Plaintiff's Alternative 
Objections to 'Report and Recommendation."1 I have 

1 Plaintiff had also filed a reply to Defendants' answer. 
However, I had not granted Plaintiff leave to file that reply, and 
thus, I do not consider it. See Fed. R. Civ. P. 12(a)(1)(C) 
(allowing a response to an answer only by leave of court); 
Sherrill v. Holder, No. 12-00489, 2013 U.S. Dist. LEXIS 
190373, at *1, 2013 WL 11316921, at *1 (D. Az. June 25, 
2013) ("This Court did not grant Plaintiff leave to file a reply to 
Defendant's Answer. Further, the Court does not find any 
basis to permit Plaintiff to file a reply to the Defendant's 
Answer in this case. As such, Plaintiff's Response to 
Defendant's Answer is stricken from the record.").
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reviewed the Report and Recommendation, the 
transcript of the hearing before the magistrate judge, 
and the combined motion to amend and objections. For 
the following reasons, I deny the motion to amend, 
overrule the objections, adopt the Report and 
Recommendation, deny Plaintiff's motion for summary 
judgment, and grant Defendants' motion for summary 
judgment. I also grant Defendants' motion to substitute 
parties, join Marie Vargo [*3]  as a defendant, and deny 
Plaintiff's motion for a preliminary injunction.

I.

I grant Defendants' motion to substitute Marie Vargo, 
the current Corrections Operations Administrator, for the 
official capacity claims against defendant Elizabeth 
Thornton. Defendant Thornton, the prior Corrections 
Operations Administrator, died while this action was 
pending. In accordance with Federal Rule of Civil 
Procedure 25, Vargo is substituted as the defendant for 
any official capacity claim against Thornton.

II.

Of the nineteen claims construed from the complaint, 
the magistrate judge recommended dismissing ten 
claims, in whole or in part, as plainly meritless.2 The 
magistrate judge also recommended granting summary 
judgment to Defendants for three claims, in whole or in 
part, due to Plaintiff's failure to exhaust available 
administrative remedies.3 Lastly, the magistrate judge 
recommended granting summary judgment to 
Defendants for the remaining claims because there is 
no genuine dispute of material fact and Defendants are 
entitled to judgment as a matter of law. Plaintiff filed the 
combined motion to amend and objections in response 
to the Report and Recommendation, and for the 
following reasons, I deny the motion to amend and 
overrule [*4]  Plaintiff's objections.

A.

2 Specifically, the meritless claims are 1 (as to the Prison Rape 
Elimination Act), 3, 4, 7, 10, 13, 14, 15 (as to a victim 
advocate), 16, and 18.

3 Specifically, the unexhausted claims are 1 (as to the 
Americans with Disabilities Act ("ADA")), 11 (as to due process 
under state law), and 15 (as to a religious advocate).

As to the motion to amend, Plaintiff states simply that he 
wants to add unspecified claims against a new, 
unidentified party. I find this request to be futile because 
it does not describe anyone or anything with sufficient 
specificity, and I refuse to grant leave to amend 
because it would cause undue delay and be unduly 
prejudicial to Defendants. See, e.g., Foman v. Davis, 
371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d 222 
(1962). Accordingly, the motion to amend is denied.

B.

A district court must review de novo any part of a Report 
and Recommendation to which a party objects, and it 
must provide its independent reasoning when a party 
raises new evidence or a new argument in an objection. 
28 U.S.C. § 636(b)(1)(C); Orpiano v. Johnson, 687 F.2d 
44, 47 (4th Cir.1982). The reasoning need not be 
elaborate or lengthy, but it must provide a specific 
rationale that permits meaningful appellate review. See, 
e.g., United States v. Carter, 564 F.3d 325, 330 (4th Cir. 
2009). However, de novo review is not required when 
objections concern legal issues and not factual issues. 
See, e.g., Orpiano, 687 F.2d at 47. Similarly, de novo 
review is not required "when a party makes general or 
conclusory objections that do not direct the court to a 
specific error in the magistrate judge's proposed findings 
and recommendations." Id. A district court is also not 
required to review any issue when no party has [*5]  
objected. See, e.g., Thomas v. Arn, 474 U.S. 140, 149, 
106 S. Ct. 466, 88 L. Ed. 2d 435 (1985); Camby v. 
Davis, 718 F.2d 198, 200 (4th Cir. 1983).

Plaintiff does not object to the disposition of most 
claims, and accordingly, I adopt the Report and 
Recommendation to that extent. Also, Plaintiff generally 
asserts, presumably in response to the magistrate 
judge's finding that three of nineteen claims were not 
exhausted, that he was prevented from exhausting 
administrative remedies. However, these general 
assertions, for the most part, "do not direct the court to a 
specific error in the magistrate judge's proposed findings 
and recommendations."4 Accordingly, I adopt the Report 
and Recommendation to that extent, too.

Plaintiff does present a more specific objection about 
exhaustion, and consequently, I review that portion of 

4 For example, Plaintiff complains generally not about the 
Report and Recommendation but instead how the Virginia 
Department of Corrections has not modified the wording or 
implementation of its grievance procedures.
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the Report and Recommendation de novo. The 
magistrate judge reported that Plaintiff failed to exhaust 
parts of claim 1, 11, and 15 in accordance with 42 
U.S.C. § 1997e(a). Specifically, claim 1 alleged in 
pertinent part that Defendants violated the ADA by 
excluding Plaintiff from the protection of those laws; 
claim 11 alleged in pertinent part that Defendants 
violated a state constitutional right to due process; and 
claim 15 alleged in pertinent part that Defendants 
violated the First and Fourteenth Amendments by 
denying him access to [*6]  a religious advocate.

Plaintiff asserts that he mailed grievance forms to 
Dillwyn Correctional Center ("Dillwyn") and the 
grievances were returned to him in Dillwyn's envelope 
without being logged for an intake decision to be made. 
Plaintiff showed the magistrate judge the regular 
grievances allegedly mailed and returned without 
logging, and the magistrate judge questioned the 
authenticity of these documents. The magistrate judge 
explained:

A review of the evidence also casts serious doubts 
on the authenticity of these documents submitted 
by Farley. Farley filed with the Court three regular 
grievances he claims to have submitted to Dillwyn 
on November 12, 2014, that were returned to him 
unanswered. One was initially undated when filed 
with the Court on September 9, 2016, ECF No. 45, 
at 25-26, but dated November 12, 2014, when 
submitted again a week later on September 15, 
2016, ECF No. 47-1, at 13-14. The second is dated 
November 12, 2014, and has a blank intake form. 
Id. at 10-11. The third is identical to the regular 
grievance dated November 26, 2014, id. at 37, 
except that November 12 is written over the date 
and also is written near the top of the form, id. at 8. 
Sections for the intake response and appeal 
are [*7]  marked, but unsigned, and the intake 
response is dated December 2, 2014, two weeks 
after Farley says the grievances were returned to 
him. Id. at 9. Notably, Farley also contends in his 
affidavit that the November 26, 2014, regular 
grievance was his attempt to comply with the 
grievance procedure by fixing a regular grievance 
from November 20, 2014, that had been rejected 
for containing insufficient information. See id. at 4 
(explaining the contents of all his filings), 35-36 (the 
insufficient grievance from November 20, 2014, and 
the accompanying intake form).

(Report and Recommendation at 22 n.17.)

Looking at the content of the allegedly-filed grievances, 

the first grievance alleges not being afforded rights 
under the ADA. The second grievance complains about 
not being allowed to shower alone, asserts that Plaintiff 
should "benefit" from reporting his victimization per the 
ADA, and requests, inter alia, a religious advocate as 
relief. The third grievance asserts briefly that Plaintiff 
was "denied [his] ADA rights under PREA" and seeks as 
relief "to be allowed . . . ADA benefits regarding PREA. . 
. ." None of these three grievances would alert prison 
staff of a state law violation of due process. 
Accordingly, [*8]  I agree with the magistrate judge that 
claim 11 is not exhausted.5

For the same reasons stated by the magistrate judge, I 
also do not find the three grievances authentic or to be 
as Plaintiff purports them to be.6 Furthermore, I also do 
not find the two documents attached to the objection 
persuasive for the reasons Plaintiff asserts. The first 
page is a torn piece of a handwritten letter that has 
enough white space in the middle of the text to place 
two "Received" stamps from the Ombudsman Services 
Unit. The letter indicates Plaintiff sought to appeal two 
grievances that were allegedly returned to him via mail 
without having been logged for intake at Dillwyn. The 
second page is a copy of a typed letter sent to Plaintiff 
from the Ombudsman Services Manager. Notably, the 
typed letter explains that the Regional Ombudsman had 
upheld the intake determination of the facility 
ombudsman. Thus, the typed letter acknowledges that a 
grievance was logged and reviewed by the facility 
grievance coordinator, which contrasts with Plaintiff's 

5 Although 42 U.S.C. § 1997e(a) does not apply to a claim 
based on state law, like claim 11, Virginia had enacted a 
similar provision at Virginia Code § 8.01-243.2. Compare 42 
U.S.C. § 1997e(a) ("No action shall be brought with respect to 
prison conditions under . . . 42 U.S.C. 1983[], or any other 
Federal law, by a prisoner confined in any jail, prison, or other 
correctional facility until such administrative remedies as are 
available are exhausted."), with Va. Code § 8.01-243.2 ("No 
person confined in a state or local correctional facility shall 
bring or have brought on his behalf any personal action 
relating to the conditions of his confinement until all available 
administrative remedies are exhausted.").

6 I note that a judge, and not a jury, may resolve questions 
about exhaustion of administrative remedies. See e.g., Messa 
v. Goord, 652 F.3d 305, 308 (2d Cir. 2011); Drippe v. 
Tobelinski, 604 F.3d 778, 782 (3d Cir. 2010); Dillon v. Rogers, 
596 F.3d 260, 272 (5th Cir. 2010); Bryant v. Rich, 530 F.3d 
1368, 1375-77 & n.15 (11th Cir. 2008); Pavey v. Conley, 544 
F.3d 739, 741-42 (7th Cir. 2008); Wyatt v. Terhune, 315 F.3d 
1108, 1119-20 (9th Cir. 2003).

2017 U.S. Dist. LEXIS 39096, *5

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS51-NRF4-4540-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS51-NRF4-4540-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS51-NRF4-4540-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5WBG-1H10-004G-K21X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS51-NRF4-4540-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS51-NRF4-4540-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5WBG-1H10-004G-K21X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:53DB-2PN1-JCNH-V098-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:53DB-2PN1-JCNH-V098-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YGK-GC21-2RHS-R033-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YGK-GC21-2RHS-R033-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XR0-93G0-YB0V-H006-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XR0-93G0-YB0V-H006-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ST8-5970-TXFX-G279-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ST8-5970-TXFX-G279-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SNY-HHP0-TXFX-9337-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SNY-HHP0-TXFX-9337-00000-00&context=


Page 4 of 4

assertion that it was never logged and kept "off the 
books."

Moreover, Defendants would be entitled to summary 
judgment for the three related [*9]  claims even if 
Plaintiff had exhausted available administrative 
remedies. The record does not support Plaintiffs 
general, conclusory allegations that: he was denied 
benefits or services because of a disability that would be 
actionable under the ADA; he was guaranteed some 
nebulous assertion of due process under the Virginia 
Constitution, or he was entitled to a religious advisor. 
See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 
127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (recognizing 
a complaint needs and sufficient factual allegations to 
raise a right to relief above the speculative level and 
cannot rely on labels and conclusions); Overton v. 
Bazzetta, 539 U.S. 126, 132, 123 S. Ct. 2162, 156 L. 
Ed. 2d 162 (2003) (recognizing it is a plaintiffs burden to 
disprove the legitimacy of a prison regulation); see also 
Tr. (ECF No. 55) 161:21 — 162:1 (testimony noting the 
VDOC does not have a record of Plaintiff having a 
disability under the ADA). Accordingly, I overrule 
Plaintiffs objections and adopt the Report and 
Recommendation to grant Defendants' motion for 
summary judgment and deny Plaintiffs motion for 
summary judgment and motion for a preliminary 
injunction.

III.

For the foregoing reasons, I grant Defendants' motion to 
substitute parties, deny Plaintiff's motion to amend, 
overrule Plaintiff's objections, adopt the Report and 
Recommendation, [*10]  deny Plaintiff's motion for 
summary judgment and motion for a preliminary 
injunction, and grant Defendants' motion for summary 
judgment.

ENTER: This 17th day of March, 2017.

/s/ Jackson L. Kiser

Senior United States District Judge

FINAL ORDER

In accordance with the written Memorandum Opinion 
entered this day, it is hereby

ADJUDGED and ORDERED

that Defendants' motion to substitute parties is 
GRANTED; Marie Vargo, the VDOC Corrections 
Operations Administrator, is JOINED as a defendant; 
Plaintiff's motion to amend is DENIED; Plaintiff's 
objections to the Report and Recommendation are 
OVERRULED; the Report and Recommendation is 
ADOPTED; Plaintiff's motion for summary judgment and 
motion for a preliminary injunction are DENIED; 
Defendants' motion for summary judgment is 
GRANTED; and the case is STRICKEN from the active 
docket.

The Clerk shall send copies of this Order and the 
accompanying Memorandum Opinion to the parties.

ENTER: This 17th day of March, 2017.

/s/ Jackson L. Kiser

Senior United States District Judge

End of Document
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l , lhkskzn )) jfy'hlt-;k' pp V, fcjfnfi s (In fpggrag/ejy/u wnc uoier

t15.: . k- Lhon 13q l (' U(''lj l)' ccGk, $.i' 1% Wikr: i%t, twzho jl/lhj rl2. $
Ia1-/.n o' ccefeel-C

Ft>'.fN4 l if-

plz,fjlïik:j )f1l%ll fw'kj? lnm,.k: Sqqewl) lS 4nJ' *tb 4,i' d)9 Akwes
klzi'n a jà-ucnt.c 96 fàe- skb. p6 Vi-rjlnicb io ?h: (-utbtlï c;- l'su,

. 
. . '

7e?# - ï. tV Itisretho/t%t''kbùc''), plainh'p/ s talrxnl-j tôoàècl
Mgtinivl'n (plp-oh-aa4,lttz,è lk ûftk-wcallvl4fnfo - Fàêjiss: 22 * 9b2

t/,ru,.;/ lz/) 'tqs.q ;

p-$?EM)h@V

lj:raiz (1,/ lk 8% ihe- llfk!c,'b? 8- l'l:s Niiee oè kl:J)nl/,t, l'kglpimol-nlz

)..k, 1% loklb ff-lyokhyibls 9f 1-k- wtall ogêafhea .9F ih pcgfv'impa.h
bhlnin ufuô' îb klelstllt-i-bnl l':tlglll/jd:ôh lhâ fetfojkyfo (pfcfzhoatt QnV( .

gu-m&el 'Rpktz js yk wvlcû sp0. ttck.lfjhkfl (offeshkml lobkl'q i'U

zsçypaobt- Fet' /st Neahm ôî- gubtmjkke f prettliozï (c-hb<s œïd

wvs IL>  46 kl1 #lz ïqmttfs lq klla,l-y?b1!1, -

i#' .5- ôrgwo is i cpffe-t-lndbql ùfiictt- t( l-)x b.%k gf-klpjlof;u ht/

corfezïioobl k))s tpl- 4,1t hlmes ïo ï-h4s St,s.kt4ù,k klrt kk- fRhlt i %,F o;!
p guokl-ojlu fn Juf-reoéiozl tttl.l.fz-

- Z =
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1
1 '

l #'he ô tr/zj' êoi--mizaj.rcok? 22-% totrgl.t'p?nz ..-.. ...-. -.. . .- . -- -(' , Fp.- .ootA .-f > . - ?.
N

m.J1/) ajk' JGkjpot- (ip . fnqptfnjlsam- t4fruhooil (6f1:kf, .zkb.z --s-tx4#up%$Q-.. . - -...- . -- . .. ..- - --- - - - - .--- Y - -- - -.

f,c lytf',h. ?.p> 4n(t../1?ly t).:f Jzt.ee. r&--ê.p,ukkJ- .-i% .t.wmglk';o? wf.lb -)œA..?phl'j. .-- . . . - .. - --- .

M. iq-r. G- lJoJo.15-..i$u mlj ,7c n'F.-EuctfoJt)m.,./1- u .ftsp.ôsiàk zç -.. ...- . . .- . ---.- -- .

(.l)k,- ( 49. <v*-t#j--ch-t.b.Is.p;'!Jm.------...-. . .- - - -.- -- -.- . .-...-.-- -.. ... .- - - - .--- ---.- .. - .---.-. .- .

... . . . . . . . .. ..- - - -  $,-Y6fA.F.?&-4 .ls.1&x- lrkm;n gwwjnfs.hlvû.atsl kfewxhti famltnbc.fe.. . . . . .- -

- - .- - - . - -. ...- - .. . -. Sbtcpkl'hjl.skfn-torfz-ohvzœs-tto- K:.-slv- js-.fufaslbku -kv.tttlkxeb.jl.:ti'tfs.j 'àtqb.i . ... ..- - ..- - .. . . . ..
x '
ûffkofllz i'fk. .f.*w.? . ,' ço'',.-. ... - ..- -. ..--.---- -.. . . -. . .------.-.- - .-..- -------.- -- - ...- ..- - ----.. -. .....- . .

L1 f it?hf 1$ & trofcqt1-iflfhk..l c/-ffo-- 0rc plxz.ijxks-sr.kj .)),tf; Nfi. : ... .- - -- ..- -.. -! A - -...- - .
' 

' %f' ' L-y a,k x:s wasslgel $a - . . . .- - .. -- . .-  ., . ..-.. .- ... ... -. - . tirozç-ezdhcals.-.hes. . m cs fo two.lomgtùok 1.1:z2 GIIL ,6 .

owa-' lflczl:.q,ïm...(.,xc.tv.choxtt. ttok-..t k-l 2.1$(éq'.5. . .. .--..--. -. . . . -.--- . - .-. -..-.--. . . . .. . ... . .. --..

.. - -.. .- - - - - -  - - - . -  .- .- - U hïi.-m-ttp.lù.j v-J)hK- w4.$-t.y.,I.t..-h>t*-#> %oeJ--:ss..ymJ- b.. :kfG.-..- ----. -.--...--.... -.

.- - . -.-  ...- - .--  - ... -  - - -- - -,J.-.uo(%lkj. .'b..:-c.eJ'.> >&>l-.lk&1.4E>  skîrte-df.kjcjjoëk -pu?., .b..+ - -.-.- . . ..... .. ...

û. Qfï'> h..
'

cns .>!t..hm-rA)A.% J$% ftlap-bùH kts- ftç5kj4v.t1 k..$k..(.t,., . ... .-..- ..- - . .. .. . .. ... . - . .

:h?'
.i -Ikut1/tjt,:5...Iwwo - wn.s-(.y ,)1 -bm.dx.Molhg/xJ.-4aij-wêcl i.p-9,.KL,-.----- ..-.. .. .- -.-- -

' 

- -- .-- -  - - - - . - .:G -'pvt:ï#o -is-khe- bhkwisk -%h9,c..pA,l 2724 ys%l-v&ac..lki&-toy. tlkû'- -- . - -.. . .--
&f.- - o::$oj-<--tl.l.-9a!l1h&-.l6.Jqf-$$41ttA.e-.am?kj-w.;w--A)A).?.œ4..h-.14w6/ çglj.s .. -. -.--

Case 7:18-cv-00634-JLK-JCH   Document 1   Filed 12/20/18   Page 3 of 15   Pageid#: 3



é, fwtlc/inejue: fs ?àoI'-ejli/ltl omk' J.lmin i:r 9= .

t-eslf: f'-jt'rmioj ls a/)- dvglckjel'r 'kga/tlo
x
j 4/. îejjûkl p/n 1xJgm;a okn. a.-

2ej)û/u1 lï-zïmiobày'tsnx-.

t kz-koa bùvs js o frvylojt,t .walfas .# ?..z.jl;a,? &/mk,zw)io oyfsk,.

'/toyl-l:vlmtl kca c,?t cl, ' ùlli): .)'hi 'sb,k, .; 'ki'tjiofo Nrl-n;- Jxtvr-okkx,
clief cî- loveahjqKos.

îbh' à wuisco s kor f'h Q. ) q. o i' w ktA hx514: ok vl f'J)oIk Bt#' o: toetxkms.
h ll.Lc.ck

k. 1.%pk s 1:,J Sovti pilecbc, loy?ogtïlt- fx bguhlaw ot '/htl- A?' el-/ntoj:kz..u

h.. l-kïohz*w (,t shjkl-sggwlst'z tû .çoal xub'œ Fœ- .rt.K . êm?t4-jztt kj klost

I%r-ïv.q )yv 's ùt skt'l- çmzvlsttw 11 fmod iq'vku- ê.ôr 0k&- .dM?)cuIep $j'?)If;,

Xc- k'ekl,npkçïsz 15 tz 9.b,p.l. ojpzvksar I,n oûlwvtw F9r 0,t:,t dmylqel t
x
j vpûé.k

f%.-- Jpnes 1% k J'FkgyMhhtjt.rlzt Fwtt stwtts f'tk p/X,L smTlqett % V!)0c

Ms.teï.tgts Ss #iv ho-ssknb b?ao CF Auc. çk- s kjhlj izipos',gc-

q-*
Case 7:18-cv-00634-JLK-JCH   Document 1   Filed 12/20/18   Page 4 of 15   Pageid#: 4



êt?z-kbp-eeai-ipo 40 2,))/./- an2 fw-all. k:l'v '>  kz.sf ->  mtmk;- 'l&fx.v-.- -.

>?,Le34wGs-.ao ïtïkz bihtkz-pl- t'kftp.-ia-Viha vhflck .... ...-----.

%).9-s- wA...ln.kl .4f:h'w'- :'f. s)i&Tf..-t/ô##,<h:#.N4t%.-ei4:kz .

l.Fhwjr--:œ:-h-).ukh< .Rx#l;-c1K'>' bx/bly-l.vghw..lvjik - --. . - .

YJ .vîGtv-hkx->G--&là 4x, c.pRœ5 ùdTkh ik shk pl. k!4iytg>-.%?- .k'+- . .l
-va csqcs--zolju - ,> rlkcf-- pkïehç-is Qôqàsno x lcmtmo /,t,tl rlet-j7C

kl-sw -tu-cwrvsk k-t/ia-urt khz-t-cly.tok-nwmsgyx .iwilpfatba. .

C(:pk)z1 -2>:-ts-m1-npb=-d;-N .$izb-û8V):):lIu N?Iq'i> è-/- -I4>9,.t:.ô%. .-

'llkflhj-klis .am?1 àto' .8-lM-wo. (159,:/14-1/ gltJ-. .

-- - - - - . -  - . . - .- - . . lt .Q)).1$ in-uf-fxzt.wtth fhu 5kk plryà.btcïnùoçtcchvo-l h>9 - ---

N h-ltvl-tll ss-ytà-p, o-w'u&-k5sljAej. -b $kL- --

- . - -  - - - -  -  . .-.- -- . . #t.(a w )7..-)b)a:J-1$-wï+ tu $.b(' k' !?èv>- N)F?f. (plcxthii) Np zlt.h-

à,$sl.q<  .b- 0 kzt...

9-,TI/- -s ->' -o-kefspi -kbgshy l?ç4?4m5 ibjz .çy-tt.) eskgqett >
x
j.vp<..-

-  . -  - . - .- - . . .. - -Y..K)A -ls%-vlc.c.cawsk.-yk. Gltft--elmploje-tt .% V:0-(: ,--.-.-..-

R  . J.
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z '

ûxo)n cte-inr/al- ls kïoj saej )t) .Fk,v jofljotl-xj iai s'gzo/zl .
dzyttflh-ôg. à#' 41) hms lArhhh?.tl IA i'hg t)ê?*?l&b8 ditk :1z& it-hkj

tmk/ (olûr t?f- .6.hxtea lpw tii flitlj with fsçc dl. f)(ft. .

CNCTS

Seclwsc si--jcxbal dzsyjwls ?, tfj,nkk- J'uf-ftfep lq vgjc) gldloàng jë.$q

h.* #ylkzffe.ll h ?2xN antt :n1- (:(< dtn $::(. jks ûty,àlk/ -zrjtj ;w s4kj-jjlpl (u
. 5) njle cdl fzztjnmtn.k-. 11- ïs well J t'ltzq.iotn'b..d j 4$ :61ï. 45 1k3 Vi%aP-$) Jl+

Ftmhxl.f- s a. klkw ( 1.1. tfjz yxvzl upwo vlL'hxh un/t/ F/'A .ln vrto-
hIt Jofezulzl'ls o-irle..k lkp'c J'qlbl.l-tmh'pi1j t'tlcw''/ df- jlt.ksftkilts ijlat Ekœz.,o-

Vtrc aoz hozï- lw-' wfzs. fvï' ttœ fvr .5ak-%- pk&dohk-p 1-. fl LCSTk ltsskwï Inmaio

whjôlï 4l1 jle-tt/vbpt: Qlli kotw- F/-kA A,f T 4 )ps f'pt- '?);,oh: Lit f-eptl setv-œ.

fV, isftopl,ahy Sjhj dtltkwkkj j'ot t l:../.tn.? i'û ?)k1nFi1J jmfnkntak fçl

pf- vkchmkuhtn tvwxkj allûwka lqfhfttts iv àfoeh secelyt'tj z/1k ?i;t',i)(-f-
suffcrcl Jzwzà :sfulks bj ynfmlfl'' f.,s 4,1 % .ûpl-feotlklxt! ùkhks zk âlœ(..
' 1 tl laln-hfti tzll .b iz y'fï.1vccl % lplfx4lzs, .hvk, yoijwel b. tk- r-tt . . .. . .. . . tj 41 uwe ?
Ir .>  ko-.,i. li.,ls d loui./ j-tïsnùl+ .l% ks t'hlex/tvrl j , o iaovétttorl ) flx1

ïqe-l. o.h tsk- Râ'I%- *bm ?ïi.a1;l-i- 1..q7,,,,*1 Rwzl flkt. k,s tjthys L bvts .

boi #,J afàusyh A/rvbtsakx, plpnky lczj wro rc....à >a .J,/4z,,> vnbM
# 8m:& svkl 2 J1/-/-' J-êells >L jzzus'fé sIJ / /t- hlvKtbtei /A wzihfyj
k. pp.lJ Jz vî6hmiutl. W  FfM/yfoty Sakqwjw jlrvkwt- pxs ncî az28

tlvtslgbln ,i #zJo:/./. ît/kz pokb'@ /-( ttfl-î uizkeck/ktft Qù%)j: J%IW' y
' 

k;' .- . et;b1, $- V-+ J. .' /kj k-.nsuv Ji-é. T' v. z//éie' 9s Je-/eptc/k L /z./ gl:/d/sy

f'
- -  k -
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'
u

tb cwfà ) (+/> r/œ Jf.yvn,1- 4:w,' .1,.1b.. >// k4 2, ft, /g/n/z?-/' alkmp. zy j'vluzç .- - -. -
tk Kkrdz l$sIe'tW :.?à' ' /1,' #,z A l't-yzk yooy N,,m z'k,x Azvp qycewo-i
P&?,?3f?..,b'o th-k' yep. h /omatj tvsë-ynkiu..q /w wêj g,,Jyx,47j sù.glvt-r.el .
n),vic.J' .., fi,,p ctr-e6 i-, -A.//l.,r.z li,lmvtj'u y,z x' 1(t.t..- 14,,4 # wi'l eypkwl. - .

. -- . -  . . . .lMm :PZ-? p-alllf p'(/ -4#J,. $k.,4, zzà--/k/o y// .u,u. 1/ />4-J. vqwuqtz.pîqlvs. ..b
ze wzzt -aAc :J/,à/JcJ ./v-if)y n-? /z//,A (h-a))- àp/,: u:f.'). zh-lo - --.-- --

r/ /) qzlmtlànf /J mzjlvkbky /z4t?,, àks-lv. A - . .>z//?,/>z/4JFy'. ,2sv/ /,. ,,11. ,o sa y
ttnt s'tJ Svllohk,l > lvm4ov &/ :k//? /1/ nllovmu àtm k zdahhuo ,10, .

. . - prssçj.tlttwio) oJ., 42vJ: -p, 7.,0$ # $b f/Jtz--- P(.?(y$tl' lef/ô >,,k. i.' ko - -

. Qlo k leJJ/a: h /)fpkA//fozA-éy,/pfzç Nzp' hvu,it.,.v o-zslpû; - -- .
Pltlnh

. 

'

:-4/:l./%r/.d/u.yJfw??Jz#.w)-sk:,-/ .niv.z $,/ lvltrgks- pzy/ k -<à,// .. . . .
+ lvt p/s lhm-tskvw.i & phînklh x/ /cçjtrrt-ngp zfcpkl h )eJn?/#,z,. - . .
P//fa>/,/-7;' u iey/ : lomgjz-jôlu,.l t/ J, 71yi/- ntiit-.iaoluvvs.ylàao,

. . . pitltoj # lj f;o zr/$'lnkku- tol .SJJ'Jrz-ç PJ-S': -ibtvq /;W, P/ZIBJ/.J ' ' - .
9-s'/1, 1%it- Jz' -m:oittç y/u-prn?.4./.s w ,l-a$.em.)qcA,1.Lê)ïinb - Pl4ib'X.. .. ---. . . - . .- ..- - .- .

- - - -  . -  -  t*,/ -tnttk--bgd' -4. -tsl' 2,AzW4a1x- k Jrfka/(4 r7vz/y lïw/ :J> -- - - - . -
Kqmk'ë-tvu l-/cp4/sj'-mivd-: /&, J/'m îol, ll/-t/c.iàt&/c-6 f. . - ---- . .--
//tà).zr/ -fXyT.p:pmz-J/#Ip$ #. #J .yk'Lrik?4 otl IkX /: kit-ib..fêlivevpêè.ts -. . - .

. . (vtv /-,f,#' k, int' w:(k-/f mlj/t /f jk/eky/ , .k/tzvzoà izelttui h-mlvs- - ..
- .- .. . . plpo' j.//- '& & 1f/,/.v,// (4ii) pgt 'v.lp-A jef/-i #o- çk<. à?r nkâ-iot-l. . - . .

plgtoktl lsz; k 9.:.-4 4tt2-.4z,., -J lwr7, psl'igl &m- %fz Jczwl gfelûq'5 z -- . . .
vb J'x-jlaso p.k,nf ul.-zax..p- mst.,î,lk,oj-+.à.fkm oky-?kpoà. .d;- - -. .-.

. pêf Jc ,//:* J54,4/..4- .ka.jlizt.zk. iy.llh /i,J,- $e' &5. ô-y.)st, zJ.z-.-. - -- - .- -.
- '

-  - - -  - - . - -- l-mf.-ijnj- /'z-JJeX' .ç- /JJ-.$-- œ/jzplt-s ),b-d4i%-b ,-à;'(A?j., - . - . .-- - - -
- W -
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fa . a',// hcn /, #/v, aro./ /p) ))t$ -0//, t6// y/V/P..OPJ
tk-clkl jz viç z/.$, fdznlk ff btu; .?z/ Jtiàlôj vixyz/zry'//' z,''

(cvl-k.(vlù, p/,/,)ôp-' hot -4.,/): /u' ala h > lcpul, / jghvjskbdpth
k:l. n,d h. Dc 5,. (itvzl yyaslôvs wz'zr ,/1xe,/ h z/fzo:ç J/k','J7/:1
1nv,4 ;l, jo pz? zaz/ ét lpzJ4 #,., : /,6ï ,/ ikzvn'n: . FAoht//'r.ozz

j
lxoszy lmmzvjnt ''sezxê h kzw/ zbiu- ,?v çi-olnuh,n ppz, ;bh J's/r-t/w'â,
INJ<J. b,)l.b kztz /s/7/'J,! é. '.zxz7, & #,u$# //- zrdyek 6t;y 'JJJm vik
lz pogki /d: rqfezy g,.p'z?&,//>z. lthlf k,va/o' Jm ?$z/ j'iuo; /z/ /.7,z #.:' ?.L/

Bvokihjvm ,J/,)p C'zp'zzv kz z>,# ln #. v- /, ppy, p/'à' , p. kt//k. #
kr/u lf 4J2'$/ptàE vvvi: Js iv'èja.kl k g/>ag? à ,1 p'ôltqed :-/.:p
kït'e.aj l()o)î(yv$) Jpszymmm,r ows/ sb w: & coo) oJ.

hljû tu 1/,)$ lnbca iyxp/r/ .30 s'ylqsov 2)/pw,;j tu.sièlo :J i/-
9. mor/ ç-ocon: #,/0//:/,p bsam 7/ vinltnotva pzhpgr/piy? tkkjj,
a//oyxlzv,ô/. to4) ,/.y - lîjtsgf,y /7w lv-gb. lb',!p/lpmjm,r onths..
/tz,> z'grly v?>k' Jx?, e,,,s L.litoin) j'vz: tvh-tkylclvofyw :1r

k /,4/4,-. / lv.;vk,,it4 J., 7,,.9j./)/r 6,-..)t6 lfj/3, më vxçmiob z&$-
. 

pd -/% '*lv% ,,? z zso, vg wx' ., -'. z/#. qvo) j * ,tktjfq.lbhim , ,. , y
Jzjntpwk y0d. ws oplvzilqblz fw//v k ztzzy jrajjkvneaj. zoJ/ za/J 

-

y - > - # tsgohj' zfzsy/%/zl'y JIwJ/Y myty & //yu/z#r ry/y ty$
.) , .

j?v.f 47$6/:.,/ p1zt,$14 /p Qk tl4ilv J/- #/:Jfx
?ltinb // )os yn g,z z/ozzpwyyzwazfa sov) /a #lb Ozplphj,w,.f.

igqs ;?.Jtvw,/ qtkèvlvî.bmiuh' $ lkkag,,,b Jp. /&Jw) rvy-oszç lvlo.j
Jp,?- ?,/z. folbl,tthva ,/ re zmwyoy/yp/y vyvityp-iy ; Jw y/,.a#' /W
hsnjv # t pzy/oymz?o 3'.// yn f/ Uoentvo t Mfzl4j ;.s// c ptkiw.f y,zrzzz,W

vhhà t dammntw./cx/ & PIJJ Jc/v/% /):$,:j Jn lju,bs . //j. ' , J/zy:
- %-
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/f z - /7i'>. oœ-i fv &1p- -#./ vû? hl$. /> /-. k Adkt,/ 7 o rz# /.' Az
/ vék Ac e'zzy e?./- qykl'' ./p A -p, t'y -- /--&m ppsz- qi zo-,ts àv /?r?m-,r/x'. -- . i
e? z 6.)wI-, -

. A .?.t.+,)$. .#. fzo'-s?,,-ei zv- J-', -azzaèy Kh--6'(,'s #, . -J-' ty c, - . - - . .
é&/i/.#. 

' 

/. #éj-J'.././o'-,.>/- - .
h
-  
e
-4z. za-/.J.-4J..s,y sçulz' /.4/- n. /,.z.-JJ- s. - -- .-.-.- . - .-. --

1%  kèoa/' y ï.&-// tn4m bo'-i /-:./ sm'/4y/-/-.:--?/:4éy,-,74?z>1- - -.. . . -
JA +kà- /a/ pl-es-.b 7--/J-- -y,-//p3,-ç 1 A4?.t??: -t)460 #-#c'A'#??/-p/à- ,-zc,#i .. . . . .- .l 
ouçvnmvy ,, /,/>>-:/. n'-tîn f.,t,y.ozy-sz. -4/ 4,:..j- .t).n,.,5kg. . /, ozps v)-)1.,.. . . .. - -.I
/,4 ojtnf -#-#/#?A#-?z1 -êiaqk tœJ&./n jvkrbùvoî-lusj.kbûm-sq -- -.- -.- -.-----

lnqàtl. -uttlt.z pl2l/.w/. .z.JLflpl-zêy /?/m' >.r-tx/./.zg;?ya/-é, vijîA ?p#?é'. -'c . .. .#

-  ) -
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f'xàsw,lu',n :# Lelo ) zzme/kes

plfîI/1'kr'-F F,zky tt,àe.zl l'& j-/zo/,ts grotzl, ov Kl- èiat 4s wdf' f;s
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION 
 
DARRELL FARLEY,   ) CASE NO. 7:18CV00634 
 Plaintiff,    ) 
      )  
v.      ) ORDER 
      )  
HAROLD CLARKE, et al.,   ) By: Joel C. Hoppe  
 Defendant. ) United States Magistrate Judge  
       
 
 Plaintiff, proceeding pro se, filed a civil rights complaint, pursuant to 42 U.S.C. § 1983.  

Inasmuch as the complaint does not conform to all requirements for a prisoner civil rights action, 

it is now 

ORDERED 

as follows: 

(1) The complaint shall remain conditionally filed pending satisfaction of the 

requirements set forth herein.  Plaintiff is advised that the court will not adjudicate 

legal and factual matters discussed in either a pleading or motion in this conditionally 

filed action until the plaintiff cures the deficiencies noted in this Order.  Accordingly, 

plaintiff is encouraged to first resolve the noted deficiencies before filing motions or 

pleadings. 

(2) Plaintiff is advised that his complaint fails to state claim upon which relief may be 

granted because (1) he FAILS TO CONNECT ANY DEFENDANT TO THE 

CONDUCT OF WHICH HE COMPLAINS.  The plaintiff is advised that he must 
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conform to Federal Rules of Civil Procedure 81 and 10,2 which plaintiff failed to do in 

his complaint.  Because plaintiff fails to support his claims with specific acts 

committed by specific defendants that are subject to suit under § 1983, plaintiff 

SHALL file within fourteen (14) days of this Order an amended complaint, which 

must be a new pleading that stands by itself without reference to a complaint, 

attachments, or amendments already filed.  Plaintiff’s filings to date will not be 

considered by the court and should not be referenced by plaintiff in the 

proposed amended complaint.  The court requires plaintiff’s proposed amendment 

to conform to the Federal Rules of Civil Procedure 8 and 10.  A key component of a 

civil complaint is “a short and plain statement of the claim showing that the pleader is 

entitled to relief.”  Fed. R. Civ. P. 8(a)(2) (emphasis added).  This provision requires 

that a civil plaintiff must state not only the legal conclusion that he believes he can 

                                                 
1 Rule 8 states in pertinent part: 

(a) Claim for Relief.  A pleading that states a claim for relief must contain: 
(1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has 
jurisdiction and the claim needs no new jurisdictional support; 

 (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 
(3) a demand for the relief sought, which may include relief in the alternative or different types of relief. 

* * * 
(d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency. 

(1) In General.  Each allegation must be simple, concise, and direct.  No technical form is required. 
(2) Alternative Statements of a Claim or Defense.  A party may set out two or more statements of a claim 
or defense alternatively or hypothetically, either in a single count or defense or in separate ones.  If a party 
makes alternative statements, the pleading is sufficient if any one of them is sufficient. 
(3) Inconsistent Claims or Defenses.  A party may state as many separate claims or defenses as it has, 
regardless of consistency. 
 
2 Rule 10 states: 

(a) Caption; Names of Parties.  Every pleading must have a caption with the court’s name, a title, a file number, and 
a Rule 7(a) designation.  The title of the complaint must name all the parties; the titles of other pleadings, after 
naming the first party on each side, may refer generally to other parties. 
 
(b) Paragraphs, Separate Statements.  A party must state its claims or defenses in numbered paragraphs, each limited 
as far as practicable to a single set of circumstances.  A later pleading may refer by number to a paragraph in an 
earlier pleading.  If doing so would promote clarity, each claim founded on a separate transaction or occurrence—
and each defense other than a denial—must be stated in a separate count or defense. 
 
(c) Adoption by Reference; Exhibits.  A statement in a pleading may be adopted by reference elsewhere in the same 
pleading or in any other pleading or motion.  A copy of a written instrument that is an exhibit to a pleading is a part 
of the pleading for all purposes.  
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prove against the defendant, but also must state facts “showing” what the defendant 

did that allegedly violates plaintiff's rights.  The court will review the proposed 

amended complaint upon its filing to determine whether the court shall accept it 

under Rule 15 of the Federal Rules of Civil Procedure.  FAILURE TO AMEND 

THE COMPLAINT WITHIN FOURTEEN (14) DAYS FROM THE DATE OF 

THIS ORDER, TO CORRECT THE NOTED DEFICIENCIES, SHALL 

RESULT IN DISMISSAL OF THE COMPLAINT.  If plaintiff chooses not to file 

an amended complaint, he may request voluntary dismissal without prejudice or wait 

for automatic dismissal at the end of fourteen (14) days.  Plaintiff may then refile a 

proper complaint at the time of plaintiff’s choosing, subject to the applicable statute 

of limitations.  

(3) The Clerk is directed to send a copy of this order to plaintiff. 

 ENTER:  This 15th  day of March, 2019. 

       /s/Joel C. Hoppe   
       United States Magistrate Judge
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For Clerk's Office Use

Judge Recd Date Grv.

For use by inmates in filing a complaint under CIVIL RIGHTS ACT, 42 USC §1983

INMATE NAME: ________________________________________________________

PRISONER NO.: _______________________________________________________

PLACE OF CONFINEMENT:_________________________________________________

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

________________________________________
Enter Full Name Plaintiff

vs.
CIVIL ACTION NO. ____________

________________________________________

________________________________________
Enter Full Name(s) Defendant(s)

A. Have you begun other actions in state or federal court dealing with the same facts
involved in this action or otherwise relating to your imprisonment?

__________ Yes __________ No

B. If your answer to A is Yes, describe the action in the space below.

1. Parties to the Action: ______________________________________

____________________________________________________________

____________________________________________________________

2. Court: _________________________________________________

3. Docket No.: _________________________________________________

4. Judge: _________________________________________________

5. Disposition: __________________________________________________

____________________________________________________________
(For example, is the case still pending? If not, what was the ruling? Was the case appealed?)

C. Have you filed any grievances regarding the facts of your complaint?

Yes ______ No ______

1. If your answer is YES, indicate the result. Attach evidence of your exhaustion of all available
grievance procedures.

_______________________________________________________
2. If your answer is NO, indicate the reason for failure to exhaust. You may be required to exhaust
your claims through any applicable grievance procedures. Your complaint may be dismissed if you
fail to exhaust all avenues of the grievance process in a timely fashion.

**AMENDED COMPLAINT**

**AMENDED COMPLAINT**

Darrell Farley

Keen Mountain Correctional Center 

1498091

7:18-cv-00634
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D. Statement of Claim - State here briefly the facts of your case.  Describe what
action(s) each defendant took in violation of your constitutional rights.  Include also
the names of other persons involved, dates and places.  Do not give any legal
arguments or cite any cases or statutes.  If you intend to allege a number of different
claims, number and set forth each claim in a separate paragraph.  Use as much
space as needed.  You may attach extra paper if necessary.

Claim #1 - Supporting Facts - Tell your story briefly without citing cases or law.

________________________________________________________________

________________________________________________________________

_________________________________________________________________

Claim #2 - Supporting Facts - Tell your story briefly without citing cases or  law.

________________________________________________________________

________________________________________________________________

________________________________________________________________

Claim #3 - Supporting Facts - Tell your story briefly without citing cases or law.

________________________________________________________________

________________________________________________________________

_________________________________________________________________

E. State what relief you seek from the Court.  Make no legal arguments, cite no cases
or statutes.
_________________________________________________________________

__________________________________________________________________

SIGNED THIS _________DAY OF __________________, 20_____.

________________________________________

________________________________________
(Signature of Each Plaintiff)

VERIFICATION:

I, ______________________________________, state that I am the plaintiff in this action
and I know the content of the above complaint; that it is true of my own knowledge, except
as to those matters that are stated to be based on information and belief, and as to those
matters, I believe them to be true.  I further state that I believe the factual assertions are
sufficient to support a claim of violation of constitutional rights.  Further, I verify that I am
aware of the provisions set forth in 28 USC §1915 that prohibit an inmate from filing a civil
action or appeal, if the prisoner has, three or more occasions, while incarcerated, brought
an action or appeal in federal court that are dismissed on the grounds that it was frivolous,
malicious or failed to state a claim upon which relief may be granted, unless the prisoner
is in imminent danger of serious physical injury. I understand that if this complaint is
dismissed on any of the above grounds, I may be prohibited from filing any future actions
without the pre-payment of filing fees.

I declare under penalty of perjury the foregoing to be true and correct.

DATED: ____________ SIGNED: _______________________________________ 
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Judge Reed Date Grv . 

. ·.- . ~.:- ' ,_ . - . . . :·' -f.:·" 

**AMENDED COMPLAINT** < ~:·· : .; Y~· ~<~~·~.-;_~; .·:: .. / .. _ .. :! 

For use by inmates in filing a complaint under CIVIL RIGHTS ACT, 42 USC §1983 

INMATE NAME: Darrell Farley 

PRISONER NO.: Keen Mountain Correctional Center 

PLACE OF CONFINEMENT: 1498091 -------------------------------------------
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 
ROANOKE DIVISION 

MAR 2 1 2019 

B. If your answer to A is Yes, describe the action in the space below. 

1. ~Parties to the Action: ~ee.. 7~irf>,cv..,oo& 1-f;S 

2. Court: 

3. Docket No.: 

-4. Judge:- --- -

5. Disposition: 

(For example, Is me case still pending? 11 not, wnat was me ruling? vvas me case appealed ?J 

C. Have you filed any grievances regarding the facts of your complaint? 

.: 

Yes ·V No 

1. If your answer is YES, indicate the result. Attach evidence ofyour exhaustion of all available 

grievance procedures . 

.I hlll/'e. nhuwkc/ J1v!. lfl2nf.< 6/tAv(l{t(L ,f>lrxPI!kJ.te,. tiS Ql/tn'14i,le. fiJ.kwJg P"),L~ 8lf/g. J 
2. If your answer is NO, indicate the reason for failure to exhaust. You may be required to exhaust 

your claims through any applicable grievance procedures. Your complaint may be dismissed ifyou 

fail to exhaust all avenues ofthe gri.evance process in a timely fashion. 
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D. Statement of Claim - State here briefly the facts of your case. Describe what 
action(s) each defendanttook in violation of your constitutional rights. Include also 
the names of other persons involved, dates and places. Do not give anY. legal 
arguments or cite any cases or statutes. If you intend to allege a numoer of different 
claims, number and set forth each claim In a separate paragraph. U,se as much 
space as needed. You may attach extra paper if necessary. · 

Claim #1 - Supporting Facts -Tell your stqry briefly without citing cases or law. 

Claim #2- Supporting Facts Tell your story briefly without citing cases or law. 

Claim #3 - Supporting Facts Tell your story briefly without citing cases or law. 

E. State what relief you seek from the Court. Make no legal arguments, cite no cases 
or statutes. . . · &rJIJ IS 
dteltfveJ..(d,etYWit /Y\ f-e1vw of pln,/)hll-· dttT'{)it~tJ In fN_ .tJ1li)W)~ "F 1)2,/JOO, I' : 

Rtvl ®'f oflw rJ.;_,f- cow-(- dum? fkqp 

SIGNEDTHIS jCjrY~ DAYOF /IAI!v~h ,20 )ct 

D171WJ1tb~ 

{Signature of Each Plaintiff) . ·-·. Vi:RfFICATION: ·-~-- ~ -,~---- - --- · - -- ------ -- ·-- .. --- ---- · 

I, AP'i-frVI I h/!1;'1 , state that I am the plaintiff in this action 
and I ffnow the contelit of the above complaint; that it is true of my own knowledge, except 
as to those matters that are stated to be based on information and belief, and as to those 
matters, I believe them to be true, I further state that I believe the factual assertions are 
sufficient to support a claim of violation of constitutional rights. Further, I verifv that I am 
aware of the provisions set forth in 28 USC §1915 that proflibit an inmate from filing a civil 
action or appeal, if the prisoner has, three or more occasions, while incarcerated, 5rought 

. an action or appeal in federal court that are dismissed on the grounds that it was frivolous, 
malicious or failed to state a claim upon which relief may be granted, unless the prisoner 
is in imminent danger of serious physical injury. I understand that if this complaint is 
di~missed on any of the a boy~ grounds, I may be prohibited from filing any future actions 
without the pre-payment of f11Ing fees. 1. e'ih~W>\tJ Vooe,. e>ne-ltw'l(.L. '{>JOcd\Jlt:. ~~k:J. 1 , 

I declare under penalty of perjury the foregoing to be true and correct. 

DATED: 'Z)Jq)J 9 SIGNED: ---=-:lJ~~=.:::.....Lh-=~=1{--------
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' ' . ' . 

. . 
--- -- -,;""" ____ ----------------- -------- - - ------ -- ---------- ---- -~----------- --~- ----- --- - ----------- - - -- --- -- --- ----- --- -·- -

_: _ 0----- ______ C\.atm *2; ___ krtach of_ J~i~_· \<~-- ~rokc.:t__ _ _______ ___ _____ ____ _ ____ _ __ __ ___ __ 

-,---·--- ____ (]) .pla\f\b:tf- ~>wt~ ___ fhat_ rlu. .htt'ff'erLcld:ehd.M'\"tb ~\\Jh» CAU\Of\_ ~ff\lAt~~ _______ _ 

___ . _ _ _________ -~-~-~~!t~~-L)_~_O#_ ~IJJJJ\.Yh_ ~h~to_ )\\ch{{yetW. __ \-1? __ ~\«\n~l}., S11.kkj:, \mth_SJ~~h.~l __________ _ 

~------~-- ~----· )/Joq_~44~e:-~~--~~~~-~~~-~- ~s~~~~-~s_J_~l\g~~-~J~o_hlt :~.k t~~-~_j bllr:!L~~ -~ -~-- ___ -~ 
________________________ \n.m~~-·--~-~c~'>14\Lp\a'l)h"_wiJ, __ ~J\j--t!Vp'fit ~j Hlm~~~> .__ _______________________ ----~- ______ _ 

. -

- __. ______ ------- ----· -- -----'--- ,_:" __ --- -·- ------------ ·-· ------ - ---- - - -- ·- --- ----

_· _____ --~------ ___ fl~lm #~L _ VtolP.h~a __ 1lf ___ &crv4r..11'\".obvttrt~ CorN-s ./k} U!\r.W __ US_tQc!~ .. ________________ -: 

-- --. ---------~--~-tiD- ~LMtth ~-.Lt~~--~-- b.~~d__tlk\:crtcfw\t~_ll\, \'h~~-tt0t()(\_ Hl IGV'NI\M-~ ___ ijJ \ ______ ~ __ :__- ----- --

______ -_______ lltl_e_~LJ~k J'(\9_~y.&J_~C.Q~~-~~~'"?~- ~-~-La.\ttb.tf --~-)A~tths-\.sklJo: ________ . __ _ 
·;. 

--- -~---------.:.- -- --------~---~--...:..--~~------------------------ ---------- - --- ---- -------- --

--------~--~ -----uhlm *S _fwdv~t.cbti.d.~LQLlo~_ LID<U\M~--~fO~a~----- ___ :_ ______ --------------------

____________ &) __ P-ltn~hJ!_tt~~h-.th~t~\\_j~(l~c\---~~tlw\k __ -~\le-_&L_~s:wM!tb~'\ktc&b~-~t __________ __ 

----c -··-···-~~~~~~:~:~~.~~~~~1:~Vf:~~:q~~~~i~~---
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, I . ' ' 
. . - . 

--------·------ ---------:_-;·-·--~------------~_---- ------------------------------ . ' . . 
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