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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED 
CASES 

Pursuant m O.C. Circuit Rule 28(a.)(1), the undersigned counsel certifies 

as follows: 

A. Parties and Amici 

The petitioner in this case is .c\bdulsalam .Ali Abdulrahrnan al-Hela. a 

G-uantanarno Thy detainee a.lso identified by Intemme11t Senal Nvmber 1463. 

The respondents are Donald J. Trump, in his official capacity M President of 

the Cruted States; Mark Esper, in his official capacity as Secretary of Defense; 

Rear Admir:al Timorhy C. Kuehhas, in his official capacity as Commander of 

the Joint Task Force Guantanamo CTTF-Gl 'i\JO);- an<l SteYc.m Yama!5hita, in his 

official capacity as Commander of the Joint Detention Group, JTF-GT~fO. 

There ha,re been no amici in this Court or the di~trict court. 

B. Rulings Under Review 

The rulings unde:t tevie:w ate the distritt court's January 28, 2019 on.kt 

denying a writ of habeas corpus,},.\ 116~98, and orders issued on May 12, 2016 

OA 199-205) and November 19, 2014 UA 206-07). r\ ll of the orders were 

is~ucd by Judge Lamberth. The orders arc w1published, but the May 2016 
• 

o,rder is ava1lable on Wcstlaw (2016 WL 2771804). 
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C. Related Cases 

This case has pre,,iously been before rhis Court as ~o. 05-5230 and 08-

5268. Counsel for respondents are not :l:ware of a.ny othec related cases \vithin 

the meaning of 0.C. Circuit Rule 28(a) (1)(C). 

1/ Brad HinJhe!wo()d 
Brad Hinshelwoo<l 
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STATEMENT OF JURISDICTION 

Abdulsalam Ali Abdulrahman al-Hela petitioned fot a writ of habeas corpus 

under 28 U.S,C § 2241. The district court entered judgment denying the petition on 

January 28, 2019. JA 198. Al-Hela filed a timely notice of appeal on March 22, 2019. 

JA 208-10; Fed. R. App. P. 4(a)(l)(B). This Court has jurisdiction under 28 U.S.C. 

§ 1291. 

STATEMENT OF Tl-IE ISSUE 

Whether the disc.rict court correctly concluded that al-Hela is properly detained 

under the Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Srat. 224 

(2001). 

STATEMENT OF THE CASE 

A Statutory Background 

In response to the attacks of September 11, 2001, Congress enacted the 

Authorization for Use of l'\1ilitary Force (AUMB), which authorizes the President nto 

use all necessary and appropriate force -against those nations, organv:ations, at 

persons he detennines planned, authorized. committed, or aided the tcrtotist attacks 

that occurred on September 11. 2001, or harbored such organizations or perwns." 

Pub. J •. No. 107-40, § 2(a), 115 Stat. 224, 224 (2001 ). In Hamdi v. Rltmsftld, 542 U .S. 

507, 521 (2004),. the Supreme Court held that ''Cong.ress' grant of authority for the 

use of 'necessary and appropriate forcem in the AUMF "iridudelsJ the authority to 

81!l@IM!i'if//N8F81ttl 
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detain for the duration of the relevant conflict." Id. at 521 (plurality opinion); id. at 

587 ( l'homas, J., dissenting). 

Congress subsequtntly affirmed in the National Defense Authorization Act for 

fiscal '{car 2012 (NDAA) that the President's authority under thcAUM[i' includes 

1'[dJetcotion under the law of war without trial until the end of the hostilities 

authorized by" theAUMP. Pub. L. No. 112-81, § 1021(c)(1).125 Stat. 1298. 1562 

(2011), This detention authority includes the power to detain individuals who were 

' 'put of or substantially supported al-Qaeda, the Taliban, or associated forces that arc 

engaged in hostilities against the United States or its coalition partners. including any 

person who has commjtted a belligerent act or has directly supported such hostilities 

in aid of such enemy forces. " Jd. § 10'21(a), (b)(2), 125 Stat. at 1562; Iee AI-Biha11i 

v. Obama~ 590 F.3d 866, 872 (D.C. Cir. 2010). Neither the AUMF nor the NDAA 

Hplaces limi ts on the length of detention in an ongoing conflict." A l~1.lwi t~ Tmmp, 

901 F.3d 294, 297 (D.C. Cir. 2018). 

B. Factual Background and Prior Proceedings 

l. Al-Hela, a Yemeni citizen w ho has been detained at Guantanamo since 

2004, filed this habeas petition in 2005. ~\fter the Supreme Court's decision in 

Bo11mediene v. BnJh, 553 U.S. 723 (2008). the government filed a factual return outlining 

the basis for al-Hela's detention, supported by numerous exhibits. To manage 

2 
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proceedings in this case and others, the district judge hete adopted a case 

management order identical to one employed by other judges in the district. See Dkt. 

Nos. 155, 172 ("Order' '); Bin Attash v. Oba,na, 628 F. Supp. 2d 24, 30 (D.D.C. 2009). 

The case management order imposes various .disclosure obligations on the 

government1 including the obligation to disclose. to a detaince's counsel, if they hold a 

Sectet-level security clearance and subject to a protective order, the info[mat:ion on 

which the government relies to justify a detainee's continued detention, as well as 

exculpatmy infom1ation. Order§§ LC, I.D.1, I.F..l, I.F; Dkt N os, 138,216 

(protective order). Jf the government believes it is necessary to withhold classified 

information from a de.taincc's counsel, it must seek an exception to disclosure from 

the district court. Order§ l.F. 

AJ-Hda contests two rulings made by the clistrict court under the case 

management order. 

a. In cases before most district judges who have adopted the case management 

order, the government complies with its disclosure obligations by providing a 

detainee's counsel with the pot tioos of the various documents on which the 

government relies to justify detention1 disclosing all arguably exculpatory infm:mation. 

that the government locates in its searches of the reasonably available materials, and 

certifying that it has met its disclosure obligations. Under this procedure, the 

government typically redacts classified ma tetial that is unrelated to a particular 

!l!C~ I 7 / 1~0P01t:I~ 
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detainee or othenvise not relied on to justify detention. Undct this district judge's 

inrctpretation of the case manltgement order. however, the government is required to 

seek an exception to disclosure even for those redactions in the amended factual 

return that merely wilhhold classified information on which the government does not 

rely to justify detention and which is not arguably exculpatory. Se.e Bin Attash. 628 F. 

Supp, 2d at 36. 

l<ollowing the district judge's procedure, the govcmmcnl filed multiple motions 

for exceptions to disclosure. These motions, which were filed ex. parte, in many 

respects addressed classified information unrelated to al-Hela that the government did 

not rely on i.o justify detention, and thus was not relevant and material to al-Hcla and 

not subject to disclosure. However, the government's evidence in this case also 

includes a large volume of highly sensitive national security information . This 

information-particularly is among the most sensitive 

classified information held by the United States government. 

exceptions thus also encompass mateiial that could not. be disclosed to al-Hela's 

counsel, such as information even though such information 

SECfflJ't'//:PtOFOIRi 
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was .i.tlculpatory or exculpatory. Al-Hela's counsel moved for access to the. 

government's first three e.x·parte motions and supplemental briefs. J A 206. 

The district ~ourt denied the motion, observing that such motiom "by thcit 

nature, must explain the [respondents') rationale for objecting to the disclosure of 

sensitive information, which necessarily requires discussion of the nature and/ or 

substance.~ of the classified information at issue" JJ\ 207 (quoting .LJlrawam v. Obama, 

942 P. Supp. 2d 6, 12 (D.D.C. 2013)). 

b . .Al-Hela also challe:nges a district court ruling related to his personal access 

to portions of the factual return and supporting exhibits. Al-Hela's security-cleared 

counsel had the factual return and exhibits. The government also prepared a public 

version of the return and exhibits, which counsel could share with al-Hela. See Dkt. 

No. 333. Al-Hcla's counsel subsequently requested that the government provide a 

classified version of the redacted material in the amended factual return and exhibits 

tha.t could be shared directly with al-Hela. Because of the sensitivity of the. 

information-including information that would necessarily reveaJ to al-Hela the 

identity of the government's sources- the govemmenr was not able to provide a less 

redacted ve.rsion o f the factual return narrative and exhibits for al-Hcla's personal 

review. In an effort to assist il-Hcla's counsel, tbc government provided a summary 

of some of the allegations against al-Hcla and supporting facts, which counsel couJd 

discuss with him. JA '199-200; see 0kt. No. 353-3 (Ex. C). 

!!IE Cft£'.f //MOF0ftf i 
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Subsequently. al-Hela moved for personal access to ''the -allegations made by 

the Government against him as well as the purported factual bases for the 

allegations," asserting t.hat such access was ncccssat:y to ensure a "meaningful 

opportunity" to contest his detention. JA 199-200 (quoting Dkt. No. 353~ at l, and 

Boumed/e11e, 553 U.S. at 779}, The government opposed, explaining that much of the 

information withheld from al-Hela addresses his extremist activities in Yemen, 

including the possibility chat senior members of the Yemeni government were aware 

of his activities. Disclosutc of such information would likely have serious effects on 

Lhe foreign relations and activities of the United States in Yemen and elsewhere, and 

as the goverrtmeot explained in greater detail in an ex pmte filing, disclosure of this 

information would nece/isari1y reveal 

The distnct court derued the motion. It explained that there was no "support 

for petitioner's argument that personal access is essential to a mearungful opportunity 

to contest detention.,. JA 201. It noted that this Court had previously approved '<the 

use of classified evidence in habeas cases-even when no cfo,closure was made to 

defense counsel, let alone to the petitioner,'1 and that these hole.lings "demonstrateO 

that Jack of personal access does nor per se violate Boumedienis guarantee.'' JA 202. 

The court also explained that "revealing an allegation sometimes necessarily reveals 

ffle~T//fCOfi'Mfq 
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the source or method from which it emerged." Id. 1n addition, the court concluded 

tl1at the government had prmrided ex parie "specific and persuasive reasons to believe 

that further disclosure fto al-Hela personallyl of the allegations against petitioner and 

the factual bases therefor would risk revealing U.S. intelligence sources and methods: ' 

JA 203. Any impediment to al-Hda's case, the court held, reflected "respondents' 

'legitimate interest in pmtecting sources and methods of intelligence gathering . .. to 

the greatest extent possible."' JA 204 (quoting Bo1mudiene, 553 U.S. at 796). 

ln addition, after filing an amended factual retutn in June 2017, the government 

in August 2017 provided al-Hela with versions of the exhibits that contain his own 

statements on which the government relied that he could discuss with counsel, J A 

1042-93, along with a version of the amended factual return narrative. 

2.. In 2017, the district court held a five-day hearing on al-Hela's petition, 

which included live testimony from al-Hela . . Aftct receiving post-hearing briefs, the 

court issued a lengthy opinion denying the petition, concluding that the government 

had met its burden co demonstrate rhac al-Hela more likely than not had "substantially 

supported" al Qaeda and certain a::;sociated forces. JA 116-97. 

1.\s :.. threshold matter, the dis trict court made certain credibility findings 

regarding the evidence in the case. The court observed that " [tJhe government relics 

7 

UNCLASSIFIED//FOR PUBLIC RElEASE 



UNCLASSI.FIED//FOR PUBLIC RELEASE 

Al-Hela had access to these statements, and che 

court found they "are not tainted by coercion." Id. In addition, the court noted, al­

Hela ''did not testify that he did not tnake these statements," nor did he "testify that 

he lied JA 142. The court rejected a1-Hcla's 

suggestion that so.me. of the statements may have been the result of 

''misunderstandings," as al-Heh provided no specific .examples and al-I--lela.'s 

statements "arc often corroborated by reporting from other :;ources." Id The court 

c,o ndude<l that " tl1cse statements are reliablc.H Id. 

The district court ahm found that, even taking into account the length of time 

that had passed between the events at issue and al-Hela's live testimony at the merits 

hearing, al-Be.la "gave vague a.nd non-responsive answers" to some questions. JA 143 

& n.3. It also "found that petitioner gave: false testimony" at points, and that, 

"[c]onsidering al-Hela's personal stake in the proceedings and the reliable evidence in 

the record, there are portions of petitioner's tes timony that the Court cannot accept." 

Id. 

On the merits, the district court first found that two organizations with which 

al-Hela was involved-Egyptian Islamic Jihad (EIJ) and the Adc:n-Aby.an Islamic 

Army (.AAIA)-were "associated forces" of al Qaeda. JA 144. The court cited the 

close links between these groups and bin Laden, along with their efforts to attack 

targets associated with the United Statt~:; and its coalition partners, J A 144-48. 

M!Cftt!T// t•OfijOft?• 
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The district court also made extensive findings about al-He.la.~s personal 

involvement with al Qaeda, EIJ. and AAL'\. In summary, the disuict court found that 

al-Hela fought. in Afghanistan against the Soviet Union, where he developed 

relationships with other jihadists, including Yasir Tawfi<-1 al-Sirri, who later became an 

EIJ leader. JA 117. Al-Hela rerurned to Yemen, where, according to his own 

statements-he 

to facilitate the travel of 

numerous Islamic elttremists, including al Qaeda and EIJ members. JA 118. As part 

of this scheme, a1-He1a obtained false or fraudulent travel documents for foreigners 

and Yemenis, and purchased legit:imatc passports from Yemenis and sold them to 

extremists, including bin Laden associates . Id. 

The district court also found that al-Hcla provided support for bombing 

attacks carried out or attempted by A.AIA, including the. bombing of the British 

Embassy in Sana'a,. Yemen in October of 2000. JA 119-20. 

al-Hela had a 

relationship with the A.AJA leader and bin Laden associate who masterminded 

S£CftET//ti0F0Fl:M 
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the attacks, Abu Bakr Jayul. Ji\ 120. Subsequently, al-Hela tol<l he.was 

approached to participate in twn additional planned attacks by al Qaeda. or AAIA, 

both likely targeting the U.S. Embassy_ JA 120-21. 

The district court also found that al-Hela had extensive connecuons to 

prominenr al Qaeda, EJJ, and AAIA figures. He was dose to al-Sirri. an important 

The district court concluded that these activities demonstrated that al-Hefa had 

"substantially supported" al Qaeda, ElJ, and ,\...\L\, whid1 authorized his continued 

detention. JA 195-97. The district court therefore denied the writ. JA 198. 

SUMMARY OF ARGUMENT 

The district court found that al-Hda facilitated the travel of members of al 

Qaeda and associated forces over a period of years-· ~ finding largely based on al­

statements. His statute as a travel facilitator for al 

~EeltET//UOF.Olttl 
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Qaeda was such that the organization trusted him 

In the aftennath of the bombing of the USS Cole, al-Hela 

was.contacted about helping al Qaeda figures escape Y~mcn. Separately, al-Hela 

was involved with five planned, attempted, or successful terrorist plots carried out 

primarily by AAIA, which the district court found was an associated force of al 

Qaeda. These findings a:re more than sufficient to show that al-Hela was "part of" al 

Qaeda and associated forces under the "functional" test mandated by this Court's 

precedent. Ben.rcryah v. Obama, 610 E 3d 71 B, 72 5. (D.C. Cir. 2010). They also 

demonstrate that al-Hela ' 'substantially supported" al Qaeda and associated forces, 

which ptovides an independent basis for his detention. 

Al-Hela's various efforts to undettninc these conclusions fail. His attempts to 

comest the district court's factual findings show nothing approximating dear error. 

His legal arguments, which focus entirely on the contention that he did not 

1'substa11tially supportO" al Qaeda and associated fote('.S 1 a.cc irrelevant given that the 

evidence demonstrates d1at he was "part of' those organizations. ln any event, those 

arguments ignore the text of the AUMF and the NDAA, this Court's decisions. and 

the -nature of the conflict authorized by the A U:i\ifF. Detention authority under the 

~BCK.f/t'//T'40f'OitN 
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A U~fF necessarily reaches individuals, like al-Hcla, who provide substantial support 

to al Qaeda and its associated forces over a period of years. 

The district court also did not err in finiling chat 1\AIA and EIJ wete associated 

forces of al Qaeda, relying on evidence that these organizations were closely linked to 

bin Laden and carried out or planned attacks against Weste.tn targets in the wake of 

bin Laden'~ 1998 fatwa against the United States and other Western countries. ,,\1-

1-lela's reliance on Parhat v. Gates, 532 F.3d 834 (D.C. Cir. 2008), is erroneous; the 

evidence befote the district courr here indudeJ substantial materi:.tl permitting the 

district court to assess its reliability, and in many respects was uncontested. 

Finally, al-Hela's various arguments under the AU!'r(F, the Suspension Clause, 

and the. Due Process Clause of the Pifth Amendment fail. 1-lis argu ment under the 

AUMF rs foreclosed by AI-Alwi t'. Tmmp, 901 F.3d 294, 297-98 (D.C. Cir. 2018). Al-

Hcla cites no support for his contention that substantive due process requires the 

government to release him while hostilities ar<: ongoing. His argutnents that the 

procedures available to him in districr court did not provide the "meaningful 

opportunity" to contest the basis for his detention required by Boutt1ediene 11. Bush, 553 

U.S. 723 (2008), are irreconcilable wid1 this Court's cases interpreting that standard, 

which have endorsed the procedures applied here. And his effon to circumvent: t hese 

cases by invoking procedural due process protections under the Fifth .Amendment 

ignores that he forfeited those arguments by failing to raise them in district cour t; 

SBCRE'f //t,OFORH 
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docs riot grapple with the Suptcme Court's instructions in Hamdi about the process 

due; .and fails to engage in the context-sensitive inquiry required irt any due process 

analysis, particularly in light of the Supreme Court's repeated statemL~ts that these 

proceedings must respect the government's legitimate interest in protecting 

intelligence sources and methods. Finally, although the Court need not reach the 

question, al-Hcla>s due proe:css claims fail because he lacks Fifth Amendment due 

process rights as an alien without property or presence in the United States. 

STANDARD OF REVIEW 

In re.viewing the denial of a petition for a writ of habeas corpus, this Court 

reviews the district court's factual findings for clear error and its ultimate decision de 

novo. Alme,jedi i~ Obama, 654 F.3d 1, 5 (D.C. Cu:. 2011) . 

ARGUMENT 

L Al-Hela Was Part Of And Substantially Supported Al Qaeda And 
I ts Associated Forces 

The district court's factual :findings demonstrate that al-Hela was both part of 

and substantially suppo rted al Qaeda and associated forces. Al-Hela does not addres~ 

much of the most damaging evidence (his own statements), 

the district court's findings about al-Hela's lack of cred.ibiliLy during his live testimony 

at the merits hearing, or the evidence as a whole, instead attempting to undennine 

individual pieces of the case against him. These failures are especially glaring in light 
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of the dear error standard of review. And al-Hcla's legal c(>ntentions have no basis in 

the te:xt of rhc ,.\ UMF and NDAA, are inconsistent '\N-ith the decisions of this Court, 

and ignore the realities of the conflict authorized by the,.\ UMP. 

A. Al-Hela's Travel Facilitation Activities and Logistical Support for 
Terrorist Plots Justify His Detention 

The disrrict court found that al-Hela more likely than not was a trusted 

facilitator for al Qaeda and its associated forces over a period of years . .i\1-Hela's 

relationships with numerous high-level al Qaeda, EIJ, and A.AJA figures; his uavcl 

facilitation activities on behalf of al Qaeda and El]; and his support for multiple plots 

largely planned or carried out by Ai\IA all demonstrate that al-Hela was. part of and 

substantially supported al Qaeda and associated forces. 

l. During al-Hela's rime in Afghanistan during the Soviet-.r\fghao wa~ he 

developed connections to other prominent jihadists, including with individuals dose 

to Osama bin Laden and ~,ith Yasir Tawfiq al-Sirri, a high-level member of EIJ. JA 

148-49. The district court found that al-Hcla's statements at the merits hearing about 

his age, which he used in an attempt to undermine the government's evidence of rus 

time in Afghanistan, were nottrnthful. JA 150. 

These relationships continued-and grew in number-after a]-Hela's return to 

Yemen. 111e district court credited evidence 

SECP£T,' /!.ZOFORJt.f 
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government, however, withdrew its re ·aoce on . at pornon ot the cited ex.11 it before 
the merits hearing, and docs not rely on that contention here. See JA 317 (cited 
language); JA 706-07 (withdrawing reliance on that statement). 

S£CBET//1'c0FOR1i 
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The district 

court found that the presence of demonstrated "that al-Hela had ties 

to members of al Qaeda and other terrorist groups." JA 185. 

2. ,\1-Hela's ''e..xte11sive relationships and conne.ctions 1.Vith high-level aJ Qaeda 

and EIJ members," J.A 192, were reflected in, and led to , many of al-Hela's specific 

activities on behalf of al Qaeda. Elj, and A.AJA 

The district court credited this Hcontemporaneous" statement over 

~ECJttt::'f//HOFOIUC 
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his denial at the me.cits hearing that he had ever provided such support> finding that 

a1-Hela ''falsely testified" and noting that '"(s]uch 'false statements are evidence­

often strong evidence-of guilt."' JA 152-53 ( quoting AI-Adahi fl, Obama, 613 F.3d 

l 102, 1107 (D.C. Cir. 2010)). The district court also observed that "ln]umerous 

sources corroborate al-Hela·s admissions of facilitating the 

travd ofextremists." J A t 53; see J.A 15:'I-S7. 

ln his t~stimony at the merits hearing, al-Hela did not deny making 

these statements, did not suggest that they were exaggerated 

and did not contend that they were false. 

JA 157-60. 
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that he had heen contacted by Abd 

Ali al-Harithi, a dose bin Laden associate, ''about the possibility of facilitating travel 

for al-Harithi" 

. As the district court observed, "~]n the immediate aftermath of the attack on the 

USS Cole, al Qaeda membc.rs in Yemen would likely ha:vc been very cautious about 

those they reached out 10 for travel fac;ilita.tion." J A 163. 

3. Al-Bela's connections also played a. role in his involvement in five planned, 

attempted, or a.ccomplished terrorist attacks in Yemen in late 2000 aod ea:rly 2001, 

inch)ding two planned attacks 011 the U.S. Embassy in Sana'a. Three of those 

attacks-a bombing of the British Embassy in October 2000, the. attempted 

assassination of the Yemeni :Minister of Interior in December 2000, -and bombings. 

around New Year's Day 2001-were canied out by 

A.AJA mch1bers with logistica1 support from al-Hela. JA 169-71. AI-Hela had a 

-relationship" with Jayul, the AA.IA leader and bin Laden associate responsible 

for the attacks. J A 171 , 178. Al-Hela likewise "assist[edl members" of .'\.AJA with 

another plot likely targeting the U.S. Embassy. JA 179. 
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4. This evidence demonstrates that al-Hda is ''pan of'' al Qaeda and associated 

forces. As this Court has explained, there is no "exhaustive list of criteria'' for 

determining when an individual is "part of' al Qaeda or an .associated force; instead, 

"ftlhat detenninarion must be made on a case-by-case basis using a func.t:iorui.l rather 

than a formal approach and by focusing on the acts of the individual in relation to the 

orgam.2ati.on." Bensqyah v. Obama, 610 F.3cl 718, 725 (D.C. Cit. 2010). Al-Hela's 

relationship with members of al Qaeda and EIJ began with his rime in Afghanis can, 

and then continued through the late 1990s and early 2000s. He had close 

relationships with multiple promincnl al Qaeda, EIJ, and A.AL,\ figures; 

own admission, al-Hela facilitated travel fot numerous al Qaeda and FIJ members 

during this period. Al-Hda's close connection to al Qaeda is likewise illustrated by 

SEGRE'!',' /?JO FOR!J 
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the information with which he was cntn1s ted and the circumstances 

in w:ruch he was contacted. He was so trusted that; in the time period surrounding the. 

attack on the USS Cole, he 

was sought out by an al Qaeda 

Similarly, in the space of just s.ix. months in late 2000 and early 

2001, al-I-Ida assisted AAIA with four planned, attempted, or successful plots to 

attack a host of targets, inclu<ling the U.S. and British embas.sies, and was asked to 

assist with a fifth plot involving .A.AIA members. This acti11ity alone would be 

sufficient to demonstrate that al-HeJa was functionally "part of' AAIA for purposes 

of detention. 

For many of the same reasons~ these acthdries are also sufficient to show that 

al-Hehr "substantiaUy supported't al Qaeda and associated forces. As this Court bas 

explained, "substantialO supportU" of an enemy force is an '"indcpendentLJ" criteria 

for detention. AtBihani v. Obama. 590 ft.3d 866,. 873-74 (D.C. Cir. 2010). Al-Hela 

does not appear to contest the district court's conclusion that his acti\licics- serving 

as a "trusted and important facilitator" who obtained " fraudulent passports and 

passports with false identitles" that enabled members of al Qaeda and EIJ to travel, 

S13CR£T//ti0F0filt 
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and providing ''logistical suppon-to numerous- terrorist attacks and plot~/ ' carried out 

by AA1A-are the sort of activities that can (Jualify as substantial support. JA 196. 

The importance of al-Hela's assistance is demonstrated by the fact 

These acts a.re substantial under a11y sensihle 

understanding 0f the term. 

B. Al-Hela Identifies No Error in the District Court's Findings Thal 
He Engaged in Travel Facilitation and Assisted With Terrorist 
Attacks 

Al-Hela devotes much of his brief (Br. 31-46) to effGrts to undermine the 

district courr's factual findings about his close relationships with nwnerous al Qaeda., 

AA.IA, and EIJ figures~ travel facilitation; and involvement in five. terrorist plots. But 

al-Hela shows no error-much less clear error-in the district court'-s assessment of 

the evidence. 

1. Al-Hela argues that his acknowledged t.tave.1 facilitation activitie5 cannot be a 

basis for his detention. Br. 31-37. This argumem takes two tacks. Most broadly, al­

Hela suggests that there "is no hasis'' for the district court's conclusion that some of 

the individuals whose travel he facilitated we:re al Qaeda o.r EIJ members. Br. 36. But 

this conclusion was based on a:l-Hela's "admissions"-
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Though al-Hela now complains that the specific al Qaeda and EIJ members he 

helped " :ne not desctibed or otherwise identified," Bt. 36, that is in part because he 

did not provide the promised infonnation. As tl1e district court observed, 

Al-Hcla's-statements~which he has never recanted-are 

alone sufficient to conclude that al-Hela more likely than not facilitated the travel of al 

Qaeda and EIJ members. But if more were needed, other evidence corroborates his 

statements that be facilitated travel for al Qaeda and EIJ members. The district court 

catalogued reports from multiple sources that identified al-Hela as a key travel 

These reports '~provide robust corroboration 

that al-Hcla facilitated the travel o f extremists, including members of Osama bin 

Laden's group, which refers to al Qaeda members, and members of EIJ ." JA 156. 

Al-Hela docs not attempt to undermine these reports corroborating his own­
statements. And (he district court likewise observed that al-Hela stated that had 
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The district court also pointed out that important al Qaeda figures contacted al­

Hela for travel facilitation purposcs--contacts that would be difficult to explain if al-· 

Hela did nor have an established track tccord of providing such support, or if, as al­

Hela contends, his efforts were "disruptive" to al Qaeda and F.JJ (Br. 31-32, 35). 

.r\1-Hela l1kewise was contacted by 

Abd Ali al-Harithi, an important al Qaeda licutenanl in Yemen, about travel 

facilitation. lt\ 161-62. These included discussions about getting al-Harithi and 

the bombing of the USS Cole out of 

Yemen after the attack, Id. Such sensitive and high-level contacts would be difficult 

to explain unless al-Hela was "a trusted travel facilitator for members" of al Qaeda. 

JA 163; .ucordJA 158. 

BEeM!'f,';'N@FetUf 
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More narrowly, al-Hela contends that his activities were officially sanctioned as 

part of a plan to ' 'evict foreigners who might be cxrrenusts." Br. 31. As an initial 

matter, this defense is irrelevant under the AUMF in th.is conte.xt. Even if al-Hela.'s 

activities were sanctioned by Y cmeni government figures, nothing in this Court's 

precedents suggests that an individual becomes imm.une from detention if he engages 

in conduct as part of or substantially supporting-al Qaeda and associated forces that 

has some deg:ree of sanction from a foreign government. But al-Hela's defense also 

fails on its own terms. 

Al-Hela's sug.gcstion that his activitles were entirel~r government-sanctioned 

cannot be s(1uared with his false exculpatory statements at the merits hearing. 

al-Hela mld that he had provided false travel 

documents to al Qaeda and EIJ members. JA 152-34; Jee JA 353-54, 358-60, 367,374, 

603. Thls fact was corroborated by multiple other sources, 

Thls evidence showed "that al­

Hela facilitated this travel by providing false passports and other false travel 

documentation.'' JA 157. 

Despite these facts, ,a)-Hela emphatically derucd in his merits hearing testimony 

having ever l_)rovi<led false ttavel documents to those he helped. See. ]A '"] 392 ("Q: 

S'Eetffl!Y/l 48F6ftf :f 
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And you didn ' t ptovide false passports to any of the Afghan Arabs to leave Yemen? 

A: Never. And neitht.T to Afghan Arabs."). Yet al-Hela ••.never testified that he lied 

about providing fal'lc passports to e-xuemisu;, and petitioner never 

claimed he had not disclosed such infonnation"' 

JA 152. As a result, the district court found that "al-Hela falsely testified during the 

me-rits hearing when he said he never provided fali;;e passports to Afghan Arabs. Such 

'false exculpatory statements arc cvidence--often strong evidence-of guilt."' JA 153 

(quotingA/cAdabi, 613 F .3d at 1107). 

AJ-He)a now c.ontends th at even if he provided false docwnents, that would 

not be inconsi'stent with work in a legitimate government program deporting 

extremists because 

.efforts to get foreign jihadists out of Yemen "may well have required the use of 

false passports." Br. 32 & n.4. Even if al-Hela's newly minted theory were true, it 

would not explain why al-Hela lied at the merits hearing about his provision of false 

passports to foreign jihadists- a finding al-Hela docs not address. Al-Hela testified at 

length on both direct ar1d cross-exa.minarion about his involvement in the deportation 

program. See JA 1319-29, 1380-81, 1389-96, 1413. Instead of testifying that the use 

of false passports was simply part of this government-run program, al-Hela falsely 

denied any involvement with the provision of false passports to extremists. 

-'heft!! I; ; IifOP01"If 

26 

UNCLASSIFIED//FOR PUBLIC RE~EASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

3i!CffJI)) l~OFURN 

_AJ-Hcla's other arguments likewise fall fla.t. For example, 

nor why al-Hela's invohrement in their travel is significant. Al-Hela became involved 

showed his '\.villing[oess] to engage in activities that 

were not authorized by the Yemeni government>' and "to operate. beyond the scope 

of the government authorized deportation program." J,>\ 164-65. Al-Hela offers no 

explanation for how 

government program. 

The same is true of the evidence that 

ould reHect participation in a legitimate 

~ttnT//fcfOl'Oft1<1 
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This evidence, too, supports the conclus100 that al­

Hela acted outside. the scope of government authorization, as "providing passports 

under false identities to Yemenis would not have been part of Yemen's deportation 

program as that program was focused on foreigners." JA 163-64. 

Al-Hda cannot demonstrate dear error by 

the district court in crediting this Khan v. Obama, 655 

F.3d 20, 30 (D.G. Cir. 2011). 

The district court also found that al-Hela had likely "profited from his activities 

providing fraudulent ttavcl documents," and that this profiteering was inconsistent 

with government authorization. JA 165. This, too, aligns with the other evidence that 

al-Hel1 did not feel constrained to operate within the confines of any official 

authority. 

ln addition, even accepting aJ-Hela~s contention that his activities were carried 

out with the knowledge and encouragement of his superiors in the Yemeni. 

govcrrunent, the district court correctly concluded t.hat that fact would not "mean that 

he was not supporting terrorists or that he was not acting outside the scope of the 

!iECftE'f //?•OFOM, 
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Yemeni government's official deportation program.' ' JA 168. The Yemeni Political 

Security Organization ' 'had substantiid links to extremists," 

court thus concluded that even if "al-Hela may have sometimes followed the lead of 

these officials when facilitating the travel of extremists, this does not mean that he 

was not supporting terrorists.'' J A 168. 

,\l-Hela does not grapple with th.is evidence. Instead, he offers a letter from 

Yemeni officials in 2016 which generally states that al-Hela's activities were amhorized 

by higher officials 1n the Yemeni gove,mment JA 767. But the dist.rice court was 

correct to conclude that these statements are "not contemporaneous" ,vith al-Hda's 

activities) that "[t]here is no inclication that the; people who signed these letters worked 

with al-Hela on the deportation of extremists in the late 1990s and early 2000st and 

that the letters ''are vague, do not cont.aio any details of the evidence the conclusions 

,l!t:ltl!Y/ fI~erettt• 
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are based on, and do not specify which extremists and foreigne.rs the letters are 

rderring to." JA 166. The letters are thus fully consistent with the conclusion that, 

even if some of al-Hela's activities were authomcd, "it is more Jjkely than not that al­

Hcla also engaged in activities that were not sanctioned by the Yemeni government." 

ld. 

2. 1\l-Hela fares no better in challenging the distti.ct court's finding that he was 

involved with five planned, attempted. or successful terrorist attacks in Yemen in lace 

2000 and early 2001 . BL 37-43. Al-Hela mostly attacks the credibility of the sources 

who provided the information about his inv'Olvcment in these plots by repeating his 

arguments from district court. without addressing any of the aspects of that 

information that lecl tl1e district court to conclude that it was ci:edible. 

Al-Hcla's involvement in one of these plots-a planned attack on the U.S. 

Embassy in Sana'a in October of 2000- is sourced to al-Hela himself. 

SECPJST / ,'P~CFCR?i 
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In addition, al-He.la testified at the merits hearing "thatJayul and 

his friends stated that something needed to be done to the U.S. Embassy in ~etaliation 

for Israeli hostilities against Palescinianst and thatjayul (or possibly al-Hari.thi) was 

the source of his .information about the plot. J.A 176; see )A 1347-48, 1384-87. The 

district cou.ct concluded that 

And the district court 

concluded that al-Hela "was jodeed approached by associates of Osama bin Laden to 

an attack against the U.S. Embassy," 

!UsCMS:T//H0fl0IU4 
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The disu-ict court like~~sc concluded that al-He.la "more likely than not 

provided logistical support to a terrorist cell that was plotting to attack a U.S. target in 

Sana'a in spring 2001"-likely the U.S. Embassy. JA 179. Tbis attack was being 

planned by "a ccU pcimaciJy of A.AlA 

members." Id.; see J.:\ 569-70, 582. 

Al-Heh asserts that this evidence is unreliable because it is vague. Br. 43. But 

the .district court concluded that 

Yemen Barbara Bodine also stated that ''she was aware of a plot against the U.S. 

Embassy in the months prior to June 2001," which "fits with" the rimeframe o[ thi:-

plot Id. 
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Al-Hela's other complaints with this evidence fare no better. Al-Hela contend:; 

that-aJlegations arc ''hearsay" that "should not have bee.n given any weight.') 

Br. 43. But hearsay is always admissible in these habeas proceedings, subject only to 

assessment of its reliability. AI-Bihani, 590 F.3d ac 879. Al-Hela has not demonstrated 

clear ercor in the district court's decision to credit-statements. He does not 

attempt to undermine-credibility, nor does he addre1,s the corroboration of the 

tlmeframc for the plot provided by the Bodine declaration. Similarly1 al-Hela's 

assertion that this plot ''only invo]ved some A.1\IA members" misses the point. Br. 

43. The fact that al-Hda was involved in the plot along \\>1th other A .. AIA members 

reinforces the conclusion that he was upart of" or "substantially supported" AA.IA for 

purposes of detention. i\od as the district court repeatedly noted, that al-Hcla was 

involv~d in providing logistical support for this attack reinforces the conclusion that 

al-Hela provided the same type of support to other attacks likewise tied to .AAIA or aJ 

Qaeda. JA 180-81; ..ree alro J1\ 173, 179. 

Nor does al-Hela undenninc the evidence that he assisted with three other 

A.l\lA plots- the bombing of the British Embassy in Yemen, the attempted 

assassination of the Yemeni Min1ster nflntcrior, and the "New Year's Day" attacks in 

Aden. Al-Hela's involvement in those plots was reported by 

A..l-Hela argued in district court-and repeats now- that 
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are "largely based on secondhand reports," 

the lack of any action by the Ye.meni 

authorities against al-He1a demonstrates he could not have been involved. JA 171-72~ 

attordBr. 39-41. 

Recycling these arguments has not improved them, particularly now that. al­

Hela must showclcar ,crror to prevail. AI-Alwi v. Obama, 653 F.3d 11, 19 (D.C. Cir. 

Al-Hela likewise does oot account for the evidence that he had a­
relationship with J ayul, the AA.IA leade.r and bin Laden associate responsible for these 

acknowledged that he knew Jayul, JA 1340-46, and this relationship further supports 

the conclusion th.atal-Hela assistcdJayul and his fellow AAJA members in planning 

and executing these plots. /\nd the district court found thal 

~~en; I 7'7 1'JOFOI\.N 
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Finally, al-Hcla provides no answer to the district court's conclusion that the 

consistent reporting from multiple sources about al-Hela.'s involvement with these 

plots was mutually reinfo.rcing. 

Al-Hela's own 

testi.tnony about the logistical assistance he was asked to provide ~ikely by Jayul) to a 

plot against the U.S. Embassy is consistent with, and reinforces, the evidence about 

the other plots the .district coun found that al-Hela assisted with, particularly given his 

evasive testimony on this point at the merits 'hearing. Nor does al-Hela provide any 

answer to why the U.S. Embassy plotters would have come to hitn for assistance 

8~ @MT/;'I f8F81U f 
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3. Finally, al-Hcla's suggestion that certain facrual findings were not relevant to 

his detention (Br. 43--46) mischaracrerizes the purpose of those findings . .. Al-Bela's 

participation in the Soviet-Afghan War is relevant because it reinforces the evidence 

of al-Hcla's relationship with al-Sirri, the RIJ leader with whom he cooperated in 

some of his travel facilitation activi.ries, as well as his relationship with al Qaeda.. 

are likewise relevant because 1'cvidence of association with other al 

Qaeda members is 'itself proba.tivc of al Qaeda membership." Uthman v. Obam,z, 63 7 

F..3d 400,405 (D.C. Cir. 2011); accord Ali v. Obama, 736 F.3d 542,546 (D.C. Cir. 2013); 

Salahi v. Obama, 625 F.3d 745, 753 (D.C~ Cir. 2010);~4wad v. Obama, 608 F.3d 1, 3 

.gnores that this evidence. (i.increascs the likelihood that al-Hela facilitated travel 

for members of al Qaec.la and its associated force, EIJ, and supported numerous 
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terrorist attacks that were primarily conducted by al Qaeda's associated force •. AAL\,' ' 

and is thus relevant to whether al-Hela was part of al Qaeda or an associated force or 

provided such support. JA 192. 

C. Al-Hela's Contentions That These Activities Do Not Support 
Detention Are Meritless 

1. Al-Hela offers various challenges to the legal basis for his detention, 

particularly the district court's conclusion that he "substantially supported" al Qaeda 

and its associated forces. These challenges arc largely irrelevant; as discussed above, 

the district court's factual findings are more than sufficient Lo demonstrate that al­

Hela was "part of' al Qaeda and associated forces, and t his provides an alretnadve 

basis for affinniog the district court's judgment. Al-Hela contends that conclusion is 

unwarranted because he did not "sw[carl allegiance," "servcO as a combatant," 01 visit 

a guesthouse or training camp. Br. 22 n .2. But trus argument simply ignores this 

Court's rejection of efforts to create an "exhaustive list Qt criteria" for demonstrating 

that an individual is "part of' al Qaeda or an associated force, and this Court's 

instruction that the detennination instead turns on a "functional" analysis of "the 

actions. of the individual in relation to the organization." Bms~ah, 610 F.3d at 725; 

accord Htmain, 718 F.3d at 968. Al-Hela's anions in relation to al Qaeda an<l 

associated forces-including serving as a trusted travel facilitator and assisting with 

multiple terrorist plots-are sufficient to demonstrate that he was "part of' al Qaeda 

8E61HJ'if//ti8F8Rtl 
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and associated forces. This conclusion is reinforced by the numerous ways in which 

members of those organi.7.ations entrUstcd al-I Jela with 

information about high-level al Qaeda figures artd planned terrorist operations-facts 

attested to by al-Hela 

That aJ Qaeda and 

assodacred forces "treated Lzl-Hcla] as o ne of their own)l demonstrates that he was 

functionally ''part oP' those forces . .. A.1vad, 608 ~·.3d at 3. 

2. Al-Hela's complaints about the district court's conclusion that he 

"substantially supported)) al Qaeda and associat.ed forces are like-wise unpersuasive. 

a. As an initial matter, al-Hela sugges ts that he cannot be detained unless his 

support rendered hitn "functionally part of an enemy force/' Br. 26. Al-Bela's 

"functionally part of' test is indistinguishable from the test this Court already employ.s 

to determine whether an individual i.s "part of'' al Qaeda and associated fo rces, see 

Huuai11, 718 P . .3d at 968~ and t hus would render the government's express authority to 

detain those who <(substantially supported" enemy forces wholly superfluous. But 

detention authority under the AUMF and the ND.AA by necessity covers .individuals 

who are. not "functionally pa.rt of'' an enemy force, but instead provide substantial 

support. See AI-Bihani, 590 F.3d at 874. At a minimum, that standard for detention 

must encompass individuals, like al-Bela, who pmvide support to al Qaeda and two 
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of its associated forces that is collectively substantial. If that support docs not render 

him func tionally "part of' one or more of those forces, it would be anomalous to 

conclude that; by distributing his support activities among multiple organizations 

covered by the AUMF, al-Hela has insulated himself from detention. 

The NDAA's inclusion of substantial support as an independent ground for 

detention accords with the nature of this armed conflict. Unlike a state-sponsored 

regular armed force, al Qaeda and associated forces operate in substantial part 

llu-ough loosely affiliated terrorist cells of individuals who often seek to hide their 

connection to the broader 01ganization .. As this Court has recognized, such 

individuals do not " wear uniforms" or carry "membership cards.n Ali, 736 F.3d at 

546. Treating individuals who knowingly provide recruitment, transportation, travel 

facilitation, connnunications services, financing an<l financial se.rvices, or other forms 

of substantial support to al Qaeda and associated forces as beyond the scope of the 

1\UMF would subvert the statute and undermine the law of wa.t by rewarding terrorist 

groups for assigning pivotal tasks m individuals who purposefully attempt to disguise 

theit connection to the organization. 

/\s the district court :recognized, the law of war provides for detention in 

cenain analogous circumstances. For instance, in certain C;'itcumstances, the Geneva 

Conventions afford ptisoner of war stams to (and thus contemplates the detention of) 

individuals like "imppJy contractors" "who accompany the armed forces \\t-ithout 
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accuill.ly being members thereof." Geneva Convention Relative to the Treatment of 

Prisoners of War Aug. 12, 1949, art. 4, 6 U.S.T. 3316, 75 U.N.T.S. 135. Similarly, as a 

historical matter, one of the first codifications of the Jaw of war recognized that a 

sovereign may detain persons who aid the ene.my, including certain individuals who 

contribute to the enemy's war efforts or threaten the security of the detaining state. 

Se~, e.g., lnstmctious for the Government of 1-\nnies of the United States in tbe Field, 

an. 15 (Apr. 24, 1863) (Lieber Code) ('Military necessity ... allows of the capruring of 

every armed enemy," as we.11 as «every enemy of importance to the hostile 

government, or of peculiar-clanger to the captor") . 

b. AJ-Hcla is likewise wrong to suggest that the support he provided mus.t be 

tied to a specific hostile act against the United States or a coalition partner. See Br. 23-

24. As a facrual matter, the d istrict court found that al-Bela provided support to a 

succcssfuJ attack on the British Embassy in 2000, and was involved in two plots 

against U.S. tar.gets as well. Tn aoy event, the text of the 2012 NOAA makes cleat that 

dc.:tcntiun authority extends to "ral person who was a part o f or substantially 

supported al-Qaeda, the Taliban, or associated forces that arc engaged in hostilities 

against the United States or its coalition partners, including any person who has 

committed a belligerent act or has directly supported such hostilities>' 2012 NOAA 

§ 1021(b)(2). It is the organizations and forces that arc "engabrcd in hos.tilides against 

the United States or its coalition partners," not the ' 'person" who is a "part of or 
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substantially supported" those forces. Id. This is confim1ed by the NOA.A's 

' 'including'' clause, which lists individuals: who "commitO a belligerent act" or 

"directly supportO such hostilities" as examples of those who may be detained, 

without indicating that those circumstances are the rmfy justi.firntions fo r tletentl.011. 

And it is. wholly consistent with t his Court's precedent, which has consistently 

"teject[cdl the notion that a derninee must have engaged in hostilities" to be suhicct to 

detention. Hussain, 718 F.3d at 968. 

c. A1-Hefa also offers various temporal atgurnents about his detention. He 

contends that he cannot be derruncd because he "was no t substantially supporting al 

Qaeda, the Taliban, or an associated force at the time of his abduction in Septembct: 

2002," Br. 27, or, more broadly, because thtre was no finding of specific instances of 

support for the September 11, 2001 attacks, or after Sepkmber 11, 2001, Br. 26-27.2 

Despite his long-term and repeated track record of support, outlined in his own 

statements, al-Hcla apparently believes that the United States was required to wait to 

detain him until it developed evidence that he had successfully facilitated an attack or 

the travel o f an al Qaeda fighter post-September 11. These contentions lack merit. 

howeyer, did not make any findings about that 
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t\s .an initial matter, al-Hcla appears to recognize that pre-Sepwmber 11 

condut:t is unquestionably a basis for detention under the authority to detain 

individuals "part of' al Qaeda and associated forces. Br. 26 (citing Khairkbwa 11. 

Obama, 703 F.3d 547, 548-49 (D.C. Cir. 2012); Salahij 625 F.3d at 750-.51;.AI-Bihani, 

590 F.3d at 869). Such corn..luct is thus indisputably relevant to the conclusion that al­

Hela is detainable as part of al Qaeda and its associated forces. Al-Hela's only 

contention is thus th at detention based on "substantial support" must be subject to a 

different standard. Br. 26-27. 

Even accepting al-Hela's implicit premise that hostilities began only on 

September 11-a view the government contests, see In re AJ-Nashiri, 835 F.3d 110, 

135-38 (D.C. Cir. 2016)-al-Hela provides no textual or connnon-sense basis for his 

conclusion. A s a practical matter, the district .court found that al-Hela repeatedly 

engaged in tmpport activities for al Qaeda and its associated forces over a period of 

several ye.ars leading up to the September 11 attacks. Much of this support postdated 

bin Laden's Fehruary 1998 fatwa against the United States, which made clear that one 

of al Qaeda's primary goals was to attack the United States and other Western 

countries. Both A . ..'\IA and EIJ supporled bin Laden in that effort, unth ElJ goings,::.> 

fat as to formally sign the fatwa. See JA 145, 147; see infra pp. 46-52. Al-Hela t hus 

provided support to these organizations throughout a period in which they were 

engaged in attacks on the United States and its coalition partners, including al Qaeda's 
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.attack on U.S. embassies in East Africa in 1998; Elrs planned attack on the U.S. 

Embassy in Albania in 1998; the attack on the USS CoJe in October 2000; AAIA's 

bombing of the British Embas.sy in Yemen i11 2000; and plots against the U.S. 

Embassy in Yemen as late as the spring of 2001-just a few months before the 

Septembe.r 1 t at.tacks. As the district cour t o bserved, this evidence demonstrates that 

"~1-Hela had an extremely strong relationship with a1 Qaeda and its associated force.s, 

EIJ and AA.IA/' and "a rather short amount of time passed between the time period 

from which the government's evidence comes ... and the point in time at which al­

Hcla was taken inro custody." JA 195, Mor.cover, "[t]here is absolutely no evidence 

in this case that al-Hela's -relationships Vii.th al Qaeda, EIJ, and .A.AIA members 

dissipated at all," and "no evidence that he ceased providing support for these 

terroris t groups" .in tlle time bet\veen the spring of 2001 and his capture in 2002. JA 

195. Indeed, al-Hela has not tried to contend that he disassociated himself from these 

organi~ations in that ume period, much less shown "the type of concrete, affirmative 

steps to dissociate" that would be required to demonstrate that he ended his 

longstanding association with and effons on behalf of al Qaeda and associated forces . 

Hussain, 718 F .3d at 970; see .A./sabn· v. Obama, 684 F.3d 1298, 1307 (D.C. Cir. 2012); 

Al-Adahi, 613 F.3d at 1109. 

In addition, the NOAA requites that an individual "substantially supported" 

«al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the 
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United State,5 or its coalition partners." As discussed above, this language defines the 

scope of detention autho rity by reference to the role of the orgmaization in the ongoing 

conflict. It imposes no temporal requirement o n when that "substantialO supportll" 

must have occurred, so long as that support was provided to "al Qaceda, the Taliban, 

or associated forces.' ' This understanding o f the text of the ND Ai\ also ensures 

parity between the ''part of" and "substantially supported" tests for detention, as 

neither requires a showing that an individual engaged .in conduct post-September 11 

in order to demonstrate detainability. Se?, e..g., Sa/ahi. 625 F.3d at 748-49 (outlining 

activities between 1992 and mid-2001 that could support detention) . 

Parity between the ''part of' and "substanrially supported" tests for detention 

also accounts for the realities of the conflict authorir.ed by the AUMF Unlike 

traditional armies, entities like al Qaeda, EIJ, and .t\AIA rely on their lack of public 

identifying marks or formal structures to hide their activities from 'view. Al-Hela's 

support activities-many of which were conducted under cover of hts official 

government connecri.ons, 

are prime examples. Delaying detention for individuals like 

al-Hela with long-established track records of support for al Qaeda and associated 

forces would rew:ud. those organizations for their ability to mask and diffuse thetr 

activities. 
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d. _r\J-Hela's general contentions about the nature of his relationship with al 

Qa:eda and asHocia.ced forces fare no better. His contention that his support was only 

"sporadic and informal" 93r. 28) is inconsistent with the evidence. The evidence of 

al-Hela's involvement in bomb plots alone places him in five plots over roughly seven 

months. The evidence of his travel facilitation activities-

demonstrates a longstanding relationship with high-level EIJ and al Qaeda. le.aders, 

particularly in light of information with which they entrusted rum. 

necessarily required 

chat a1-Hela be an insider with respect to al Qaeda and its associated forces. JA 182. 
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II. The District Court Properly Found That AAIA And EIJ Were 
Associated Forces Of Al Qaeda 

Al-Bela contests the district court's findings that ,..\AJA and EIJ were 

'"associated forces'' of al Qaeda such that hls involvement with those organizations 

renders him detainablc. His arguments fail. 

A. J _ Al-Hda primarily contends that no evidence suppo.rts the proposhion 

that AATA "entered the fight alongside al Qaeda.'' Br. 52. Al-Hela does not contest 

that A.AL-\ announced its support for al Qaeda and bin Laden after the fatwa in 1998 

and began to call for attacks against Western targets in Yemen. See.JA 697-98. Nor 

does he contest that in the :wake of those statements, A.AL\ began to undertake 

attacks against Westerners, including the kidnapping,of a group of Western tourists ir. 

1998. See JA 697. And he does not contest that A~-\li\ carried out a successful 

bombing attack on the Briti~h Embassy in 2000. See JA 697; see also stij)ra pp. 19. The 

district court afao found that AAlA, or members of the organization, had a role in two 

additional plots to attack the U.S. Embassy i11 Yemen (one with al-Hela"s ass1stance). 

JA 17 4-81. The district court properly concluded that these effons demonstrated that 

MIA "entered the fight alongside al Qaeda by participating in hostilities against the 

U.S. and its coalition partners in the same comprehensive am1cd conflict;' and that 

AAIA was an associated force "at the time al-Hela was captured in 2002." JA 147-48. 
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The district court also had before it substantial evidence that A.A.L\ was more 

than merely sympathetic to bin Laden and al Qaeda. 

Al-He1a curiously sugges.ts that this is inconsistent with other 

evidence that ''A.AI.A was founded by Yemenis retutillllg from Afghanistan;' Be. 53, 

but the two points are mutually re.inforcing. In addition, the district court found that 

1\AI.A leaderJayul, mastermind of several attacks fot which al-Hela provided support, 

was lirtkcd to bin Laden Ji\ 120, 159, 168, 178; see ]A 

506-09, 541 -45, 549-51. 

2 . .Al-Hela's reliance on Parbal v. Gates, 532 F.3d 834 (D.C Cir. 2008), only 

underscores his failure to demonstrate clear error. ln Parhat, this Court concluded that 

evidence relied on by the factfindcr (the now-defunct Combatant Starns Review 

TribLlnal) to conclude that Parhat was part of an associated force was insufficiently 

reliable to meet the government's threshold burden under the preponderance 

standard of proof. Id. at 8.4 7. This Court so held be.cause the Tribunal was unable "to 

assess the reliability of most of the evidence presented" because the underlying 

evidence spoke in 1'qualificd" language; those sources the Tribunal did evaluate had 

"sufficient discrepancies" to call them ioto doubt; no source information was 

provided for the government's assertion's; Parhat made credible assertions that the 
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actual source of the information was biased against him; and it was not even clear 

whether the government "departments regard the statements in those documents as 

reliable" or whether ''the departments rely on those documents for decisionmaking 

purposes in the form in which they were presented." Id at 848-49. 

None of those flaws are present here. 'the underlying source for much of the 

evidence linking .A ... A]A and al Qaeda is available to al-Hda or (at a minimum) the 

the district court had befote it the underlying source 

information regarding- It also had before it source infonnation regarding 

The 

government here has provided information to explain the conteict in which. 

were created and the purpusc:s for which they are used. See 

JA 295-300. As the district court observed, the exhibits it relied on "do not consist of 

purely bottom-line assertions that are anonymous hearsay as was the case in Parhat," 

and ·it was able to "more fully evaluate the sources" by reviewing unrcdacted version~ 

oft.he repons. Ji\ 140-41; see Parhat, 532 F.3d at 849 (recognizing that the 

government ''can submit information that will perm.it an appropriate assessment of 

tl1c information's :reliability while protecting the anonymity of a highly sensitive 

") source .· 
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Other facts---like AAIA'.s 1998 profession of support for bin Laden and its 

subsequent kidnapping of Western tourists-are undisputed, making al-Hda's 

complaint that they are sourced to public documents (Bt. 52) difficult to understand. 

(Al-Hela's own declarant, former Ambassador Bodine, discussed the kidnapping in 

her declaration. JA 10.20-21). In addition, al-Hela has identified no discrcpancie~ in 

the evidence supporting the distrfot court's conclusion that AA.IA was an -associated 

force of al Qaeda. The most he offers is a statement from former Ambassador 

Bodine that .,\..Ali\ "was not considered an affiliate of" al Qaeda, JA 1021 ; ne Br. 54. 

This statement would be irrelevant even if credited . . Al-He1a relied on it to combat 

the assertion that AA L\. was ''not just an associated force, but a part of al Qaeda, [a] 

regional affiliate of al Qaeda." JA 1685. But for purposes of detention, AAIA need 

not have been an aJter ego of al Qaeda; it need only have been an associated fotce, 

and Ambassador Bodine's carefully wotded statement docs not undercut that 

conclusion. In any event, the dis rrict court discounted this statement as f'conclusory"' 

and "not supportfedl by any cvidcncct and al-Hela shows no clear error in that 

determination. j,-\ 147. 

All of these facts a.re further bolstered by A .. A1A's inclusion on lists of 

organizations affiliated with al Qaeda. ;\ United Nations committee, for example, 

listed ,'\AL\ as an al Qaeda affiliate in the fust li,-;t of such affiliates jt created, and 

explained that AA.IA "'received financial and matc:rial support from Al-Qaida . .. 
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leader Usama bin Laden (deceased) in exchange for its support fo.r Al-Qaida's 

agenda," and "played a role in the 12 Octobc.r 2000 bom bing of the American 

warship USS Cole in Aden Hatbo.r, Yemen." United Nations, Ts/amitA"'!Ji of Aden, 

https:/ / www.un.org/ securitycouncil/ sanctions/1267 / aq_sanctions_list/summanes/ e 

nrity /islamic-army-of-aden (~ast visited Nov. 5, 2019). This contemporaneou~ list is 

su ong evidence, particularly where, as here, iris corroborated by additional facts. See 

Awad,. 608 F.3d at 10. Similarly, the district court appropriately considered other 

sources-:including t he assessment of the Interagency Intelligence Committee on 

Terrorism that i\J\TA was capable of attacks against Americans in 2005, and A .. AIA's 

inclusion on a list of blocked organizations that threatened the security of tJ,e. United 

States-as reinforcing .A.Al.A's capabilities and the other evidence rhat AAlA was an 

associated force of al Qaeda. Al-Hcla's conrencion that such evidence is categorically 

irrelevant (Br. SO, 58) misreads Parhat. which did not address the status of those 

doculnents be.cau:-e the relevant lists in that case were nor submitted to the factfinder. 

532 f.3d at 846. And here, as discussed, ample other evidence permits an assessment 

of the credibility of those documents. 

T he district court propc;rly concludtd that this evidence was sufficient to sho\V 

that .A.AJA was an a8sociated force of al Qaeda} and al-Hela has offered nothing 

seriously contesting this evidence, much less sufficient to demonstrate dear error. 
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3. Finally, al-Hela's suggestion that he cannot be detained becaus'e AAIA is no 

longer ''engaged in ongoing hostilities" against the United States and its coalition 

partners is mcritless. Br. 55. Al-Hela's theo.ry is apparently that if the United State!:­

succeeds in neutralizing an associated force by capturing its members, the Unite.cl 

States must .immediately release the members and enablers of that force to rejoin the 

continuing fight against al Qaeda and its other associated forces. This Court has 

already rejected this premise, which "would make each successful campaign of a Jong 

war but. a Pyrrhic prelude to defeat" and woul<l require "the victors . . . to constantly 

refresh the ranks" of enemy forces in the ongoing conflict. AI-Bihani, 590 F.3d at 874. 

B. Al-Hcla's arguments that the district r.outt erred in concluding that EIJ was 

an associated force fail foe essentially the same reasons. AI-Hcla's only dispute with 

the facts of EIJ's connection to al Qaeda is his contention that the June 2001 merger 

between EIJ and al Qaeda involved very few EIJ members, but that conten tion rests 

on a web anicle and a book not submitted to or considered by the district court. Br ... 

58. Otherwis.e, al-Hela does not seriously contest th.at EIJ leader Ayman al-Zawahiri 

signed bin Laden,s fatwa in l 998; th.at EIJ was a primary ally of bin Laden in the 

ensuing years; and that al-Zawahiri is now the leader of al Qaeda, a position he 

assumed after bin Laden's death. JA 145. The district court also found that "EIJ 

members had access to al Qaeda training facilities and terrorist operatives," J A 145, 

and that EIJ planned to attack the U.S. Embassy in ~A.lhanla after signing the fatwa in, 
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1998,Jl\ 144 . .Al-Hela complains that this plan "was not shown to have an al Qaeda 

link," Br. 57, but ignores the evidence of Elfs alliance with al Qaeda in 1998 and the 

fact r.hat llris attack showed EIJ "had changed its targetingn to include Western targets 

outside Egypt after al-Zawahiri signed bin Laden's fatwa. JA 686. As the district 

court explained, "EIJ, under the leadership of Aytnan al-Zawahiri, tna:de dear that the 

U.S. was one [of] its primary enemies when Zawahiri .signed bin Ladcn~s fatwa in 1998 

and planned to attack the LJ.S. Embassy in Albania that same year." JA 146. And 

these conclusions are su{'lported by EIJ's designation as an entity associated with al 

Qaeda by the United Nations, as well as its designation as a foreign tcrrorist 

organization by the Department of State and the blocking of its assets under 

Executive Order No. 13,224. JA 145; 66 Fed. Reg. 49,079 (Sept. 23, 2001) . .Al-Hela .. 

cannot show dear error in the district court's <letermination that Elj was an 

associated force of al Qaeda. 

III. Al-Bela's Suspension Clause And Due Process Arguments Are 
Meritless 

.Al-Hela advances various arguments that. his continued detention. violates the 

AUMF and the Due Process Clause of the Fifth Amendment, and that his habeas 

proceeding did not satisfy either the Suspension Clause ot the Due Process Clause. 

These arguments arc tncritlcss. 

A ..A.1-Hela first contends that his detention is no longer authonzed by the 
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..AU;'.·1F, asserting that the government's authority to detain. him has "unravd[cdf' 

because the conflict is ''entirely unlike those .. . C<)nflicts that informed the 

development or the law of war.'-' Br:. 64 (quoting Ha111di, 542 U.S. at 521 (pluta.lity 

op.)). As the dis.trict court recognized, JA 135-36, this Court recently rejected 

precisely this argument, explaining that detention under the ..t\UMP is authorized «<fo r 

the duration of the relevant conilicf" in which al-Hela was captured, and neither the 

AUMP nor tllc NDAA "places limits on the length of detention in an ongoing 

conillct." AI-AIJVi v. Tmmp, 901 F.3d 294,, 297 (D.C. Cir. 2018) (quoting Hamdi, 542 

U.S. at 521). Because "hostilities between the United Scates and the Taliban and al 

Qaeda continue," the government's authority to det.ain under .the AUrrff has not 

"unraveled." Id. at 297-98. 

B . .Al-Hcla next suggests that his continued detention violates the Due Proce~s 

Clause of the Fifth Amendment. Br. 65-68. Even accepting the premise that al-Hela 

can invoke the Fifth Amendment, se.e. in}ra pp. 63-7 0, al-Hda does not specify how the 

<lurariort of his detention implicates due process . To the e.xtent that al-Hela advances 

a claim that substantive due process somehow imp0ses an unspecified limit on the 

length of law-of-war detention even while hostilities continue, that argument is 

mcritlcss.3 No case embraces the proposition that substanci.ve due process rtquin:s 

3 This question is pending before this Court .in Ali 11. Trump, N o. 18-5297 (oraJ 
argument scheduled December 11, 2019). 
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the government to release enemy combatants before active hostilities have ended. On 

the contrary, law of war detention to ' 'prevent captured individuals from returning to 

the field of battle and taking up arms once again17 is a "fundamental and accepted . . . 

incident to war" by '"universal agreement and practice."' Hamdi, 542 U.S. at S 18 

(plurality op.) (quoting ExparteQuiri11, 317 U.S. 1, 30 (1942)), Neither precedent not 

common sense suggests that the government's detention authority should dissipate 

simply because hostilities are prottacted. Id. at 520-21; Al-Afwi~ 901 F.3d at 297-98. 

Accepting that substantive due process entitles al-Hela to celease. would effectively 

reward the Nation's enemies for continuing to fight, forcing the government to 

re.lease enemy fighters whenever a court believed that a coollict had gone on too long. 

Nothing in the Fifth Amendment, even if applied to enemy combatants detained at 

Guantanamo,. would compel these radical results. 

In any event, al-Hela's continued detention does not offend substantive due 

process. His detention is not indefinite, but is bounded by the duration of 

hostilities-which the Nation's adversaries are themselves extending by continuing to 

fight-and continues to serve the purposes of the detention while hostilities arc 

ongoing. See Ali, 736. F.3d at 551. Al-Hela's detention is not punitive, as he contends 

(Br. 62), but is "solely protective custody, the only purpose of which is to prevent the 

prisoners of war from further participation in the war." Ham di, 542 ll .S. at S 18 

(plurality op.). Moreover, to en.sure thal rnilita1y detention at Guantanamo remains 
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''carefully evaluated and justified, consistent with [U.S.] national security and foreign 

policy," the E.xecutive has chosen periodically to review whether certain Guantanamo 

detainees' continued confinement is necessary to protect against a continuing 

significant threat to the security of the United States. Exec. Order No. 13,567, 76 

Fed. Reg. 13,277, 13,277 (Mar. 7, .2011); see NDA.A § 1023 (establishing procedures 

for periodic detention review of unprivile.ged enemy combatants detained at 

Guantanamo). Pursuant to that process, the Executive has exercised its discretion to 

transfer out of U.S. custody tnost of the individua)s <letained at Guantanamo at the 

rime of the Executive Order's issuance. In al-Hela's case1 however, the Executive has 

consistently detennined through multiple periodic reviews that al-Hela poses a 

cont:1n:uing and i-ignificant threat to the security of the United .States. 

C. Al-Bela also asserts that the procedures under which his habeas petition 

was litigated deprived him of the "meaningful oppotrunity" to contest his detention 

required by Boutnediene v. Bmb, 553 U.S. 723 (2008)1 and violated his procedural due 

process rights under the Fifth Amendment. Br. 68-75. 

1. As a.n jnitia) matter, the procedural arguments al~Hela raises have been 

rejected by this Court in intetpreting Boumedie11ls "meaningful opportunity" standard. 

Al-Hela complains at length, for e.xample, that the district court relied on hearsay, Br, 

71-7 4. But this Court has "repeatedly held ... 'that hearsay evidence is admissible in 
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this type of habeas proceeding if the hearsay is reliable." ' Alsabri v. Obama, 684 F.3d 

1298, 1309 (D.C. Cir. 2012) (quoting Au1ad, 608 F3d at 7). 

Al-Hela likewise compJains that some highly classified info rmation was shown 

only to the district court ex pqrte. Br. 70-71. But, as al Hela acknowledges, the court 

applied settled Circuit precedent that where highly sensitive national security 

information is involved, it may be provided to the court ex parte, especially where. such 

information relates to intelligence sources. Khan, 655 F.3d at 31; sec Parhat, 5.32 F.3d at 

849 (same jn prt-Bounndiene proceedings); Bi.rtmdlah ,,. Gates, 501 F .3d 178, 180 (D.C. 

Cir. 2007), varated on other gtv11nds, 554 U.S. 913 (2008) (s.imil.ar). 

Al-Bela's argument (Bt. 69-70) that he was required to have pc.t5onal ~ccess to 

additional information is likewise meritless. As the district court observed, given that 

rhis Court has recognized that highly sensitive information may be shown to the court 

ex parte, there fa no basis for the suggestion that a petitioner must be shown all of the 

classified information underlying his dett.'Dtion. JA 200-01 (citing Khan., 655 F.3d al 

31). That is all the more true where, as here, al-Hela's "counsel has actual access to 

the information" to which al-Hela contends he should have personal access. J A 201-

02. This Court has contemplated requiring the government to disclose classified 

information in circumstances where the disclosure would be to a pecirioncr's security­

cleared counsei, but has never required disclosure to the petitioner himself. See A l 

Odah, 559 F .3d 539, 544, 547-48 (O.C. Cit. 2009);JA 202. In devising the test for 
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such disclotiurcs .inA/ Odah. this Court observed that disclosure to counsel alone. 

facili tated i•meaningful review," and that such disdosurc could be ordered onJy if 

«access hy petitioner's counsel (pursuant. to a courtrapprovcd protective or_der) is 

necessary to facilitate [meaningfulj review." 559 P.3d at 545. Ids thus u11surprising 

that al-Hela points to no case holding "that a habeas petitioner's right to !classified] 

information includes personal access." JA 202. Al-Hela's ceference to the Classified 

Information Procedures Act is beside the point; this Court has never held that such 

procedures must be tmported wholesale into the Guantanamo habeas context, instead 

looking to them as simply one available analogy, not "a floor for the government's 

disclosure obligations." Id. 

2 _ AI-Hela does not address these holdings, which control under the 

Suspension Clause, and docs not explain how a panel of this Court could overrule 

those cases. Instead, al-Hcla attempts to circumvent this longstanding body of 

precedent by asserting that procedural due process entitles him to additional 

procedures beyond those this Court has already held satisfy the Suspension Clause. 

These arguments were not preserved in district court, and are thus forfei ted. AI-Aiwi, 

901 F.3d at 301. And :in any event, even accepting the erroneous premise. that al-Hela 

has Hfth Amendment righ t.s, the procedures available in district court fully comport 

with any applicable due process requirements. 
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a. J\l-Hcla's contcnrions-t.ha.t due process requires that he be given additional 

personal access to classified information, that his counsel have access to sensitive 

information revealing intelligence sources and methods~ and that he be graoted a 

e'confrontation right" of undc::fincd scope, Br. 69-7 ~ were not presented to the 

district court. t\1-Hela's briefs on his motions seeking his counsel'-s access to the 

govemmenrs ex par/e motions and documents, his motion seeking personal access t0 

additional information from the factual return, and his pre- and pnsr-hcaring briefing 

make no mention of procedural <lue process or contend that he is entitled to 

additional procedures under the Fifth Amendment. See Dkt Nos. 242,247,272,294, 

299, 353,. 380. Al-Hela did not reference due process during the merits hearing. See 

JA 1261-177 5. Al-He'la has tbus forfeited any argument that he is entitled to 

additional procedural due process protections. AI-A.!wi, 901 P.3d at 301. 

b. Those arguments would be meritless even had they been preserved. lo 

assessing the process due to a U.S. citizen detained in rJ1e United States, a plurality of 

the Supreme Cour.t in Hamdi explicitly recognized that any due process analysis must 

be ''tailored" to address the ''uncommon potcntia)" of "enemy-combatant 

proceedings , .. to burden the Executive at a time of ongoing .tnilicary conflict." 

Hamdi, 542 U.S. at 533-34. This includes accounting for the "practical difficulties that 

would accompany a system of trial-like process," including intrusion "on the seosfrive 

secrets of national defense .. " Id. at 531-32; accord id. al 539 (cautioning that a district 
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court must take into account "matters of national security that might arise in an 

individual case"). Bo11mediene, too, observed th.at habeas proceedings "need not 

resemble a criminal trial,11 and recognized the government's nlegitimate interest .in 

protecting sources and methods of intelligence gathering" in habeas proceedings, 

expressing its expectation ''that the District Court ,i.ill use its discretion to 

accommodate this interest to the greatest extent possible.,, 553 U.S. at 783, 796. The 

resulting procedures must simply ensure that the courl is adequately positioned "to 

make a detemlination in tight of the relevant law and fact.s." Id. at 787; accordAI­

Bihani, 590 R3d at 880 (observing that the core of habeas is ' 'the independent power 

o f a judge to assess the actions of the Executive"). 

In striking that balance, the Hamdi plurality stated that a citizen-detainee in the 

United States would be provided due process under a system that applied "a 

presumptio n in favor of the government's evidence, so long as that presumption 

remained a reburrable one and fair opportunity for rebuttal were pmvided" ; accepted 

hear.say '1as the mos.r reliable available evidence from the Government in such a 

p roceeding"; and included a requirement that the government produce ' 'credible 

evidence" of detainability before shifting the burden ''to the petitioner to rebut that 

evidence with more persuasive evidence." 542 U.S. at 533-34. The Court also 

explained that the government could meet its initial burden by having "a 

knowledgeable affu.nt . ... summarize !detainee.I records to an in<lepen<lent tribunal," 
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so long as the detainee could also "present his own factual case to rebut the 

Government's return."' Id. at 534, 538. 

The framework that is constitutionally pemlissiblc for U.S. citizens detained 

within U.S. sovereign territory is a.fortiori sufficient for noncicizens detained at 

Guantanamo Bay, and al-Hela received far more. than that limi{ed process. Hi~ 

counsel was provided access to an enormous quantity of inculpatory and e..'i.culpatory 

classified material, not the mere 

summaries of "a knowledgeable affiant." He also received personal access to much of 

r.hc mosl critical evidence against him~s own 

statements He augmented the information disclosed hy the government 

with his own materials1 including a declaration fro m a fonner U.S. Ambassador to 

Yemen, letters from the Y erneni government, and his own live testimony at a merits 

hearing before a district judge sitting as a neutral factfindet. Using this m:ate.ria1, al­

Hda mounted an extensive case, which attacked the credibility of numerous sources 

(including those that placed him in multiple terrorist plots), laid out an alternative 

story foe his travel facilitation activities1 and 

:\nd the ilistrict court assessed this evidence under a preponderance of the evidence 

standard that mirrors the standard articulated in Han;di. See AI-Biham: 590 F.3d at 878. 

Ha,ndls recognition that the use of hearsay evidence 10 enemy combatant 

proceedings is consistent with due process forcdoscs al-Hela's complaint about its use 
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here . . t\1-Hcla's contention that due process requires a 1'confrontation right" is 

likewise difficult tO S(JUacc with Hamdi, which discounted concerns that habeas review 

would unduly impinge on the Executive's national security ac tivities by emphasizing 

the "minimal" nature of burdens such as "requiring a knowledgeable affiant to 

summarize" military records pc.rtaining to a patticuJar detainee. 542 U .S. at 534. The 

burdens are particularly manifest here, 

AI-Hcla's other contentions likewise ignore Hamdi's guidance. Al-Hela argues 

that the government should have been compelled to provide ·rum personal access to 

additional information about the basis for his detention. Br. 69-70, That conclusion 

would be both extraordinary and unprecedented: it would cocnpel the government to 

reveal classified .information about intelligence sources and methodt3 to an individual 

held as an enemy combatant. As the district court here explained, the government 

provided "specific and persuasive reaso·ns to believe that further disclosure of the 

allegations against petitioner and the factual bases therefor would risk revealing U.S . 

.intelligence sources and methods." JA 202-03. i\1-Hda's 1'right to present evidence'1 

to combat the basis for his detention continu.ed, and any burden on al-Hela reflected 

"respondents' 'legitimate interest in protecting sourc{!S and methods of intelligence 

gathering ... to the greatest extent poss1ble.''"' J A 204 (quoting Boumediene, 553 U.S. at 
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796). Hamdi reinforces the point; al-Hcla's ability to " present his own factual case to 

rebut the Government's return" remains in force--as illustrated by the vigorous case 

mounted here-and the court's protection of ~'the sensitive secrets of national 

defense" did ·not violate al-Hela's due process rights, particularly where many of those 

secrets were known to (an<l used by) his counsel in litigating the case. 542 U.S. at 538, 

543. 

Al-Hela)s contention that his counsel should have been allowed access to ex 

parte information that revealed i11telligence sou.rces (Br. 70-71) likewise. docs not 

grapple with the government's legitimate interest in pro t(."Cting such information in the 

context of enemy combatant detention proceedings. Procedures that protect that 

information through ex parte submissions, as al-Hela. acknowledges, have been 

employed by t.his Court in addressing other Guantanamo cases. See Khan., 655 F.3d at 

31. This Court has repeatedly recognized in other contexts that due process is not 

offended by pe.nnitting ''classified informa.tion to be presented in .camera and ex parte to 

the court," emphasizing that such information "is within the privilege. and prerogative 

of the executive/' National Co11mii ~[Resistance ~f Iran v. Departmmt ef State, 251 F.3d 

192,208 (D.C. Cir. 2001); atcard Jif,y t1. FAA, 370 F.3d 1174, 1182 (D.C.. Cir. 2004); 

People's Mefahedin O,g. of Iran v. Dtparfri1enl of State, 327 F.3d 1238, 1242 (D.C. Cir. 

2003). These cases rest on the principle that every additional disclosure of classified 

information increases the risk to national security, irrespective of the trustworthiness 
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of a particular individual. Ha/km H Helms, 598 F.2d 1, 7 (D.C. Cir. 1978). And those 

risks are heightened where litigation counsel's ((sense of obligation to his client is 

likely to strain h.is fidelity to his pledge of secrecy," even if inadvertently. Ellsberg t). 

lvlitche/l, 709 F .2d 51, 61 (D.C. Cir. 1983). These principles apply with even greater 

force here, where the disclosures would be made in the context of a proceed1ng in 

which the detainee is held because of his relationship to enemy forces engaged in 

hostilities with the United States. 

In any event, the district court specifically telit:d o.n e.'.\· parte evidence just four 

times in its opinion, and on one of those occasions did so to discount evidence the 

government relied on to justify detention. 

This Court, too, may review the underlying materials in co_nsidering the credibility of 

those i,ources and whether the district court clearly erred in crediting them. Al-Hcla 

does not explain how his due ptocess rights were violated by pennitting a neutral 

factfinder to asseiSs the credibility of sources de novo. 

D. Because al-1-fola's detention comports \I.1th both substantive and procedural 

due process, this Court need nor decide whet:hc.- the Due Process Clause extends to 

individuals su.ch as al-Hela, a r'<.mc-ni national detained as an u nprivileged enemy 
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combatant outside the United States. Should the Court nevertheless reach the 

question, however) it should hold-consistent with controlling precedent-that al­

Hela lacks due process rights. 

L The Supreme Courf s ''tcjcchon of extraterritorial application of the Fifth 

Amendment" has been •1emphatic." United States v, Verdugo-Urquidet 494 U.S. 259, 

269 (1990). In jahttson v. Ei.rentrager, 339 U.S. 7 63 (19 50), the Court held that alie.ns 

arrested and imprisoned overseas could not seek writs of habeas corpus on the theory 

that their convictions had violated the Fifth Amendment. Tht Court explained that 

"[s]uch exttaterritorial application . . . would have been so significant an innovation in 

the practice of governments that, if intended or apprehended, :it could scarcely have. 

failed to excite contemporary comment" Id at 7 84. Yet '' [n Jot one wotd cao. be 

cited. No decision of this Cou rt supports such a view. None of the Jeame<l 

commentators on our Constitution has even hinted at it." Id. (citation omitted); avTord 

United Slates v. Ct1rtiss-W right Bx·p; Cotp., 299 U.S. 304, 318 (1936); Yamataha v. PiJher, 

189 U.S. 86,101 (1903); Yick Wo v. Hopleim, 118 U.S. 356,369 (1886) . The Court's 

holding in Ei'.sentrager "cstablish[esJ" that the '''Fifth Amendment's protections" are 

"unavailable to aliens outside of our geographic borders." Zadf!Yda.r v. Dmtis, 533 U.S. 

678, 693 (200l). 

Consistent with thi!'i unbroken line of precedent, chis Court has declined to 

extend the Due Process Clause to aliens "without property or presence" in the 
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sovereign territory o{ the -United States. See. e.g. 1 Jif,y, 370 F.3d at l 183; Peqples 

tvlqjahedin. 327 P.3d at 1240-41. 

The principle that the Due Process Clause extends only to aliens who are 

present in the United States (or claim due-process righcs in connection with property 

in the United States) precludes the Clause's extenBion to aJ-Hela, an alien unprivileged 

enemy combatant detained at Guantanamo. Both the Supreme Court and this Court 

have recognized that, as a de j11re matter, the U.S. Naval Station at Guantanamo Bay is 

not part of the sovereign territory of the Unjted States. Rami v. B1uh, 542 U.S, 466, 

471 (2004); Kiyemba v. Obama, 555 P.3d 1022, 1026 n.9 (D.C. Cir. 2009), vacated, 559 

U.S. 131 (per curiam), reinstatedi11 relemntpart_, 605 F.3d 1046, 1047-48 (D.C. Cir. 2010) 

(per curiam), cert. dCJtied, 563 U.S. 954 (201 1) . This Coun has rejected due-process 

claims brought by identically situated detainees. J<be111ba, 555 F.3d at 1026--27 (holding 

that, because the Due Process Clause does not extend to Guantanamo detainees, a 

district court lacked authority to order the government to release seventeen detainees 

into the. United States); seeAI-A4adhwa11i 11. Obama, 642 F.3d 1071, 1077 (D.C. Cir. 

2011) (declining to accept the 1'ptemiscO" that Guantanamo detainees have a 

"constitutional right to due process''). Because al-Hefa is indisputably an alien ~vith 

no presence in the United States, the Due Process Clause does not extend to him with 

respect to his detenrion at Guantanamo. 
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The Court's decision inQassim v. Tmmp. 927 F.3d 522 (D.C. Cir. 2019), does 

not alter this conclusion. The question at issue in Qr1ssim was whether Kiyembtis 

recognition that ••the due process clause does- not apply to aliens without property 0:r 

presence in the sovereign territory ofrhe United States,." id. at 527 (quocing Kfyemba, 

555 F.3d at 1026), constituted binding Orcuit precedent as to ' 'whether Guantanamo 

detainees enjoy procedural due process protections under the Fiflh Amendment ... in 

adjudicating their habeas peticions," id. at 528. The Court held that the answer was 

no, and construed K/ynnbds holding to apply only to "substantive due process daim[s) 

conceroing the scope of the habeas remedy." Id. The Court thus remanded for the 

district court 11to consider in the first instance whether and how the Due Process 

Clause'' applied to the petitioner's procedural claims. Id 

Qrusim casLs no doubt on the settled principle that substantive due process does 

not extend to aliens without property or presence in rhe United States. Qassim had no 

occasion even to consider the question because that petitioner's constirutional claims 

sounded exclusively in procedural due process. 927 F.3.d at 527. Thus, al-Hcla's 

substantive due process argument- that the Fifth Amendment ind~peodcncly limits 

the duration of his law-of-war detention, Br. 65-68--remains foreclosed by circuit 

precedent. See Ki._yemba, 555 f.3d at 1026-27. 

Nor does Qas.sim undermine the vitality of the property-or-presence test a:; 

applied to procedural due p rocess claims brought by foreign en tities and persons. 
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The Court declined to decide, nr even w opine on, the merits of the. Qassi'm 

petitioner's procedural-due-process claim. 927 1'.3d at 531-32, ;The Court simply held 

that "Circuit precedentleaves open and unresolved the question of what 

constitutional procedural protections apply to the adjudication of detainee habeas 

corpus petitions." Id. at 5.30. T hat uncertainty is resolved by the Supreme Court's 

categorical refusal to apply the Fifth Amendment extraterritorially. EiJwtrager--the­

Court's leading case_. which dirccdy addresses the detention of enemy combatants 

under the laws of war--did not parse whether petitioners' due process claims 

sounded in substance or procedure before rc:jccting chem out of hand. And the Court 

has continued to characterize Eisentragers holding broadly, never distinguishillg 

between the Due Process Clause's substantive and procedural components. Zmll!Jdas, 

533 U.S. at 693; Verdugo-Urq11ide~ 494 ll.S. at 269. This Court has also applied this 

principle to procedural due process claims. In Peopie'r J.,fqjahedin O,gcmiz4tion ~f Iran v. 

U.S. Department ef State, two fon.'ign entities challenged the State Department's 

decision to designate them as "'foreign terrorist organizations" pursuant to 8 U.S. C. '§ 

1189, asserting that their designations violated procedural due process be.cause the 

State Depan:ment had failed to "giv[eJ them notice and opportunity Co be heard." 182 

F.3d 17, 18, 22 (D.C. Cir. 1999). This Court rejected those claims, explaining that, 

because the Due Proccs.s Clause does not extend to aliens without pror,erty or 

SECPJZ'f //f.fSFSKT4 

67 

UNCLASSIFIED//FOR PUBLIC RElEASE 



UNCLASSI.FIED//FOR PUBLIC RELEASE 

:§ECKEi)) NOFURN 

presence in the United States, the entities "haldJ no constimtional rightsO under the 

due process clause." Id at 22. 

2. Al-He la does not address th.is body of precedent, instead simply asserting 

that B01mmiime's logic for e..xcending the Suspension Clause "applies equally to the Due 

Pr.ocess Clause"; that Bantt1edime treats as "implicit" that "detrunees have rights that 

may be vindicated by recourse to the wnt" of habeas corpus; and that those. rights 

must include due process rights. Br. 66-6 7, 

These arguments disregard the limits of Boumediene's holding. Boumedie,tr held 

on1y that "Art. I,§ 9, cl. 2 of the Conscitution"-which prohibits Congress from 

suspending the privilege of the writ of habeas coipus- ''has full effect at 

Guantanamo Bay" in the specific context oflaw-of-war detainees who ha<l been 

detained there for an extended period. 553 U.S. at 771. The Court repeatedly 

emphasized that its holding turned on the unique role of the writ in the separation of 

powers. E.g., id. at 739 ("ln the system conceived by the Frame:rs the wril hacl a 

centi;ality that must inform proper intcrprci:acion of the Suspension Clause."); id. at 

74-6 C"fhe broad historical narrative of the writ and its function is central to our 

analysis."); id. at 743 ("['I]he Framers deemed the writ to be an essential mechanism in 

the separation-of-powers scheme."). The Court concluded that treating "de Jim 

sovereignty [asj the touchstone of habeas," even though the United States has de fado 

sovereignty over Guantanamo given its complete control, was "contrary to 
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fundame.ntal separatio11-of...cpowcrs principles.' ' ld. at 755. And the Coutt expressly 

acknowledged that B011mediene is the 011/y case extending a constitutional right to 

"noncitizens detained by out Government in territory over which another country 

maintains de 111re sovereignty,'' and admonished that "our Oplnion does not addres~ the 

content of the law that governs petitioners' detention." Id at 770, 798. Accordingly, 

B011111edime is consistent with. the rule. that the Fifth Amendment doc.s nor extend co 

aliens without property or presence in the United States. 

Nor is it "incongruous" (Br. 67) to conclude that al~Hela may invoke the writ 

of habeas cotpus but not the Due Process Clause. The Sm,-pension Clause secures 

" the common-law writ' of habeas corpus, and was enacted "in a Constitution that, at 

the outset, had no Bill of Rights," and thus no Due Process Clause. Bottmediene, 553 

U.S. at 739. The significance of this point is underscored by Boumediene's rejectior1 of 

the go:venunenes argument. that, because the Combatant Stanis Review Tribunal 

process "was designed to conform to the procedures suggested by rhe plurality in 

Hamdf' the petitioner there had receivt:d an adequate substitute for a habeas 

proceeding. Id. at 784. The Coun explained that even assuming the Tribunals "satisfy 

due process standards, it would not end om inquiry," because even in tJ1at context 

" the Suspension Clause remains applicable and the writ relevant." Id at 784-85. 

Accordingly, Bonmedime's standard for detennining whether the Suspension 

Clause extended to Guantanamo detainees does not apply ipJo facto to the Du.c Process 
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Clause, and instead must be understood as limited to the Suspension Clause> in light 

of that Clause's centraHty to the separation of powers. Indeed, this Court has 

previously recognized that "Boumedime disda.imed any inrention tO disturb existing law 

governing the extraterritorial reach of any constitutional pr.ovisionsn other than tht 

Suspension Clause." "Rasul, 563 F.3d at 529. In any event, given Bo11mr.diene's express 

refusal to decide the extraterritorial scope of the substantive law governing detention, 

and given settled pre-Bo11mediem1 precedent holding that the Due Process Clause does 

not extend to aliens outside the sovereign territory of the United States-and 

specifically to alien law-of-war detainees-this Court must follow the latter hody of 

case law even if "BoumedienP- has eroded the precedential force of Eise11tmgerand its 

progeny.'' Id.; see A goJtini v. Felt,w, 521 U.S. 203; 237 (1997). 
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CONCLUSION 

Por these reasons. the judgment of the digtrict court should be affu:med_ 
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